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PRELIMINARY--SUBJECT TO PUBLIC REVIEW 

TF~e draft repoi~~ hus bee~z prepared a~ad is being filed lo as:ti~ist the Pe~~nsi~lvania [~rsi~rai~ce 
Department (PID) in iIS ongorng c•on.riderntion of UPE's ForiT~ .A Applrcntion dnted November 7, 
2011, us a»~ended. Th~s r-eport wid! not be complete ui~1r! th•~ public hns had appropriate 
oppa~tu~~zry to review. I mserve the right as may be required in my judgr~zent to amer~d nnd 
supplen~ent l/~is report based upon additiona! or new informatron td~ad muy be provrded dtiring 
the j~zrblic comnren! per •iod or thereafter or ba response to comments by Ihe Applicant, the pi~blic, 
or PID qffrcials. 
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1. 	INTRODUCTION 

A. THE HIGHMARK AND WPAHS AF['1LIATION AGREEMENT 

UPE's November 2011 Form A filing to the Pennsylvania lnsurance DeparCment ("PID") 

requests the PID So approve a change in control of Highmark Ina ("Higlunark") whereby UPE 

would becotne Highmark's sole corporate member Qiereafter the "Transaction"). As part of this 

Transaction, UPE will implement an integrated delivery network ("1DN°), a principal component 

of which is the proPosed affiliation of Highmark with West Penn Allegheny Hospital System 

("WPAHS"), combined with additional affiliations with Jefferson Regional Medical Center 

("JRMC") and Saint Vincent Health System/Saint Vincenf Health Center ("SVHS/SVHC"). The 

WPAHS Affiliation agreement (hereafter the "Agreement" or the "Affiliation") is a"verticaP' 

combination aud combines two participants in the hcalthcare industry that largely operate at two 

different levels of the healthcare industry. Highmark provides healthcare insurance products to 

individ~als and employers, via networks of physicians, outpatient, and inpatient facilities with 

whom Highmark contracts for the delivery of healthcare services for its enrollees. WPAHS is a 

large health system with several general acute care hospitals and o~itpatient facilities providing a 

wide variety of ii~patient and outpatient services; WPAHS also employs physicians. WPAHS 

contracCS with Highmark (as well as other insurers) and negotiates reimbursements with them to 

provide inpatient and other healthcare services to their enrollees. An additional largc proportion 

of patients served by WPAHS facilities ar~ beneficiaries of govenunent programs such as 

Medicare and Medicaid. 

While the proposed Agreement between Highmark and WPANS is a lar~ely verlical 

combination with Highmark operating primarily as a provider of healthcare insurance and related 

services, and WPAHS functioning primarily as a provider of healthcare services, thcre are also 

laori=a~lal aspects due to prior and more recently annotmced affiliations between Highinark and 

various healthcare service providers. Prior to tbe Agreement, Highmark operated at the pro~~ider 

level throueh its acquisition and employment of approximately i physicians in the Premier 

and Lake Erie Medical, aod Arthritis Rheumatic Discase Associates. ~ Subsequent to tl~e original 

~ l note that not all of the . physicians Highmark employs reside in the Pittsburgh area. 
"Highmark/WPAHS Affiliation Update for the Pennsyh~ania lnsurance DepaRment, January 9, 2013." 
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filing of the Agrecmcnt in November 2011, Higlunark announced on Jime 12, 2012 that it was 

pursuing an affiliation with Jefferson Regional Medical Center ("JRMC"), and Highmark and St. 

VincenYs Health System ("SVHS") amiounced a proposed affiliation in October 2012. `  These 

latter two a~liations implicate additional vcrtical integation by Highmark into hospital services 

and represent pofenti~l horizontal overlap ~~~ith WPAHS for hospital services. Purthermorc, 

Highmark has amiounced that it intends to expand its existing emp~oyed physician network, 

potentially through fiirther affiliation or new employment arrangements.3 

The proposed Affiliation between Highmark and WPAHS is a significant part of a far broader 

organizational and structural change set out as the proposed transaction (hereafrer cited 1s 

°Transaction") in Fonn A, Amendment No. 1 to the Fonn A, and in Amendment No. 2 to the 

Fomi A, before the Insurance Department of the Commonwealth of Pennsylvania ("PID").° 

B. ASSIGNMENT AND SCOPE OF REVIEW 

My name is Margaret Guerin-Calvert. I am Senior Consultant of Compass Lexecon, a consulting 

firm that specializes in antitrust economics and applied microeconomics, and a founding dircctor 

of its predecessor, Compass (Competition Policy Associates).' I am an industrial organization 

" According to thc press rcicas'e amiowicing the invesmient and affiliation, ".lefferson Regional Mcdical 
Centcr will be an important part of Highmark's integrated delivety systcm in its southcrn scrvice 
rcaion." (http://w~vw.jeff'ersonregional.com/press-releases/jefferson-rcgional-announces-plans-strategic- 
partnership-highmark). Amendment 2 to Form A at 1 I-14 provides additional infomiation, including the 
monetary inveshnents planned for JRMC. Response to Supplemental Request 2.1.1.1(A) from thc 
Pennsylvania lnsurancc Department provides additiona] details oY tliis transaction. On October 16, 2012, 
St. Vincent Hcalth System annowiced that it would seek an affiliation with Highmark. Althou~~h not 
geographically proximate to the Pittsbur~h area, the affiliation would add a hospital to Highmark's 
planned 1DN. In the press release announcing the deal, Highmark's president and CEO William 
Winkenwerder said tliat "Saii~t Vincent will be an important part of Hi~hmark's integrated delivery 
network in Erie aod across northwest Pennsylvania." Amendment 2 to Fomi A at 14-16 provides 
additionaf infomiation, includiog tl~e dollar amount investment planncd for SVHS. 
' Amendment 1 to Fomi A provides dctails. Additional cxpansion is identified in Response to 
Supplemental Request 4.6.15.1 from the Pennsylvania lnsurance Department ("Highmark is in various 
stages of discussions regarding employment (with or without asset acquisitions) with over ~ primary 
care and specialist plrysicians primarily in Allcghcny Counry and Erie, Pem~sylvania. Tliese discussions 
range fi~om introductory mcaii~~~s, to ne_otiatin~~ tenns sheets, to finalizing dcfinitive agreemcnts."') Also, 
see Response to Supplrinaital Rcquest-t.6.1 ~.I tiom the Pennsylvania lnsurancc De artmcnt, wl~ich lists 
~physician prac~iccs thut JR'~1C is in di~cu,~ions to acquire ( 

1 
' Most current det.iil. of the tran,action are ncailuhlc in Amcndment 2 to P'onn A. 
' As of October I, '_01~. I ain also Presidcm ol Ihe Center for Healthcare [conomics and Poliey, a 
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economist, which is the branch of economics that involves the study of finns, industries, 

consumer bchavior, and pricing. I have worked as an economist in public and private sectors on 

issues related to competition and competition policy involving a variety of industries since 1979, 

including as an Assistant Chicf in the Economic Regulatory Section, Antitnist Division of the 

Department of Justice, as an Economist at the Federal Reserve Board, and as an Adjunct 

Lecturer at the Duke University lttstitute of Policy Sciences. My credentials and experience, 

which encompass almost three decades of work in antitrust and regulamry policy, including 

qualification as an expert economist in the U.S., Canada, and New Zealand, and afmost 20 years 

in healthcare antitrust and policy, are set out in my CV attached as Tab A in Appendix I. 

Compass Lexecon sfaff and I have been retained by tl~e PID through its counsel, Blank Rome 

LLP, to conduct an independent review of the contpetitive effects and public benefits of the 

proposed Affiliation Uetween Highmark and WPAHS, avd where appropriate and relevant, of the 

broader Transaction. We collaborated some of our analyses with The Blackstone Group LP, 

which is assessing among other issues the financial aspects of the Affiliation and the 

Transaction. 

I have been advised that standards set forth in 40 P.S. § 9911402, (the "Acl" or "Section 

991J402") are relevant to the PID's detennination with regard to this transaction. 

Specifically, the PID asked me to provide economic analyses of the competitive effects and 

benefits to the public interest of the insurance buyin~ public of the Transaetion for use i~~ the 

PID's determination under Section 1402. 6  As paR of my assessment, the PID asked me to 

address tl~ree overarching topic areas in my examination of Yhe competitive effects and public 

benefits of the Affiliation: 

• The eva/z~aaroi~ of the canpeti~ii-e ej~ec~s of t/~e Afr(rulion navnlving tlie 
vc:rtical relntionship of Higlnnark as a pzrrchuser of WPAHS's Orenithcare 
services. Vertical transactions, in this instance between an insurer and a 
hospital system, can yield important pro-competitive benefits and 

separatc business unit in thc Fconomics Practicc of FTI Consulting. The Center applics cutting-edge 
economics and quan[itative meChods in developing ai~d implemcnting market-based solutions and 
empirically-based actionable metrics across thc spectrum o£]iealthcarc activity. 
° As part of this evaluation, 1 have been asked to consider factors such as market shams, volatility of 
rankiuU of market leaders, number of compctitors, concentration, trend of concentration in tl~e industry 
and ease of e~~try and cxit into the market. 
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efficiencies, but may also l~ave horizontal implications for competition at 
the insurer or the provider level. For example, the Agreement may affect 
how Hiehmark competcs in the healthcare insurance marketplace and how 
WPAHS competes in the hospital marketplace. Broadly put, the relevant 
economie assessment involves evaluating the incentives and effects of a 

combined Highmark and WPAHS on competition and consumers of 
healthcare scrvices. 

• The assessnient of [he market candrtzons ar~d effects sl~ordd tFre Affi/ratiora 
~aot praceed, and ~l~e impact on ii~surer a~~d heal~hcnre cornye~ilive 
dl~na»lics in Westen~ Pei~nsylvania (hereafter "WPA ). 

• The examinntion of ~vhether Ihe Affilialia~ rai,res other compelitive and 
public benefzts isst+es thnt mar iTOt he captured ii~ the assessnxeril of tlae 
transacdiott as a vertica! con~binalron, for eaai~ap/e, wlzelher the a~liataon 
woi~ld likelt~ resedt zn higher costs for henithc~re, and trllintately, fo~' 
heahlacare n~sura~~ce in WP,4. 

The PID asked me to assist in its review by providing economic analyses, and whcrc necessary, 

opinions on conditions proposed by interested parties, or that the PID may consider as a basis for 

approval of the Form A Application (hereafter d~e "Application"). While my evaluation in this 

Report primarily focuses on the Affiliation between Highmark and WPAliS, I also take into 

consideration the other aspects of tl~e Transaction in reaching my opinions with regard to 

competitive effects and public benefits of the Transaction. 

In conducting my review and economic assessment, my supporting team of economists and 

analysts and I made use of the types of data and infonnation routinely considered by economists 

in the cvaluation of tbe competitive effects and bcuefi[s of transactions, generally and in the 

healthcare sector. These include data, documents, and infonnation provided to the PID by the 

Applicant and third parties (i.e., providers, insurers, consumers, and employers). 1 obtained 

additional background inforntation from interviews of market pa~ticipants and from testimony or 

submissions iiled ii~ April 2012 hearings and subsequent comments filed with the PID. I 

reviewed expert reports a~~d analyses providcd by Highmark's economic experts and consultants, 

and their supporCing materials.' In addition, my independent analyses of tbe eompetitive effects 

' Throughout my review and analysis, 1 make use of a scrics of reports issued by Highmark's expert 
economist, Dr. Barry C Harris of Economists Incorporated. These reports are: Amended April Report of 
Barry C. Harris. Economists IncorporaYed, October IS 2012 at UPE-OOlS(~31-0015791 (hercafter cited as 
Harris Amei~ded Report); Harris Supplemcnt 1 to Report of Barry C. Harris, EconomisLS Incorporated, 
May 3I, 2012 (hereafter citcd as Harris Supplement 1); Harris Sup~lemcnt 2 to Report of Barry C. Harris, 
Economists l~~corporatcd, May 31, 2012 (hcreafter cited as Harris Supplcment 2); Amended Supplement 
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and bcnefits made use of relevant analyses a~~d infom~ation from the Blackstone Group, public 

source data and inforn~ation, academic and healthcare research, and relevant public policy 

statements or matters involving vertical integratiou and vertical transactions, generally and in the 

healthcare sector. A comprehensive list of the materials and infonnation relied upon and 

interviews conducted are included in Appendix I, Tab B. 

This preliminary report starts with an Executive Summary in Section II that summarizes my 

methodology, analyses, and conclusions to date, and then in subsequent sections provides the 

supporting analyses, including empirical analyses and other evidence. 

3 to Amcnded April Report of Barry C. Harr7s, Gconomist [ncorpocated, Ocrobcr 15 2012 at UPE- 
OO1i792-00158I0 (hcrcafter cited as Harris Amended Supplemcnt 3); Amendcd Suppleme~~t 4 to 
Amendcd April Report of Barry C. Harris, Economist lncorporatcd, October IS 2012 at UPE-001581 l- 
OOISR3R (hereafter citcd as Harris Amended Supplement 4); Amended Supplemcnt 5 to Amcndcd April 
Report of Bany C. Ha~Tis, Economist lncorporated, October I S 2012 at UPE^-0015839-0015855 Qiereafter 
cited as Harris Amended Supplement 5); and Supplement 6 to Amende~ April Report of Barry C. Harris, 
Economist Incorporated, October 15 2012 at UPE-0015856-0015904 (herein cited as Harris Supplen~ent 
6). 
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Il. SUMMARY OF PRELIMINARY CONCLUSIONS AND RECOMMENDATIONS 

This report provides my economic analysis and assessment of competitive effccts and public 

benefits to assist the PID in its consideration and evaluatiou of Highmark's change in control and 

its affiliation with WPAHS and the cstablishment of an Integrated Delivery Network ("IDN") 

with WPAHS as the core in WPA. B  My economic analyses made use of data and infonnation 

routinely considered by economists in the evaluatioti of the competitive effects and bcnefits of 

transactions, generally and in the healthcare sector. 9  My analyses included evaluation of relevant 

markets and market conditions including assessment of factors such as market shares, volatility 

of shares, entry and expansion, and public interest benefits. I also conducted extensive analyses 

of the proposed IDN. 

I present here a summary of my analyses, findings and opinions: 

First, applying sound economic principles to infoni~ation in the record, independent analyses, 

and relevant ]iterature, it is my opi~ion that Highmark's affiliation with WPAHS (and the 

Transaction) does not raise direct horizontal competitive concerns in markets for healthcare 

insuranee, hospital services, or physician services in WPA. In specific, there is no overlap in 

insurance, and limited competitive overlap in hospital and physician services created by the 

Transaction. 

• Hospital ]evel: / conclude d7a! the A~liation does rloz reszell in a iaaalerial change in 
concenlr•alion or shar•e at the hospilal leve! ii7 defrned product and geograp/~ic naurkets 
a~zd does ~~ot raise direct horrao~rtnl compelitr»e effects concer~7s with respect to hospiml 
competijion in WPA. 10  Highmark's economic expert, Dr. Harris, reached the same 
conclusion based on the assumption that Highmark does not currently compete at the 
hospital level. i~ This conclusion, however, does not materially change after taking into 
consideration the JRMC and the Saint Vincent's Health System affiliations with 
Highmark. These hospitals represent a small share of total discharges in WPA, and their 

h Throughouc this Repo~~, 1 use the tenns Integrared Delivery Network ("IDN") and Integratcd Delivery 
System ("IDS") interchan~eably. 
~ See Section I for a complete description of thc data, inforniation, materials, and expertisc used in the 
development of this Reporl, and cited materials in this and subsequent sections. 
10 For purposes of analyscs, 1 evaluated competition in same 29-county area of Westcrn Pem~sylvania 
("WPA") used by Dr. Harris ai~d made use of the same area (the 90% scrvice area of W PAHS) for usc in 
evaluafing the locaYion of hospitals to include as supplicrs in defining thc relevant market. Dc Harris and 
my ai~alyscs used tlie cluster of general acute care inpatient services as Uie rele~ant product market. My 
analyses and co~clusions do not materially chan~e if dic regiai used is somewhat broader or narrowcr, or 
for sensiliviry analyses using altemative characterizations of the product market. 
" Harris Amended Report, Harris Amended Supplement 1, and Harris Amended Supplement 2. 
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combination witU WPAHS does not materially change the competitive horizontal 
implications of the WPAHS Affiliation at the hospital level.lz 

• Phvsician level: I condude that the relatively limrded overlap currentl}% beiN~een the 
ernylo~~ed yhysician netu~orks of Highrnark arzd WPAHS ~nea~~s the Affiliatio~z does no~ 
raise substantial di~_ect borizontal crnn~etztive concerris. s~ The Affiliation would not 
cause a matenal change in any specialty based on employed physicians. Dr. Hairis 
reached a similar conclusion. In each specialty in wl~ich there is an overlap, some number 
of non-Highmark/WPAHS affiliated competing physicians exists, including many 
physicians employed by UPMC. 

• Insurer level: I cancicrde that the ~roposed Affiliatio~a does not raise di~_ect horiza~tal 
coi»petrtive concerns because WPAHS does ~7ot cumently affer insurance prodzacts irz 
compelitio~a with Aigh~nark. Dr. Harris reached the same conclusion about the lack of 
competitive overlap at the insurer level. 

Second, based on my economic analysis of the health insurer and provider (hospital, physician) 

markets, I reached the following assessments and findings with regard to the relevant factors and 

market conditions, starting with insurance: 

Market share: 1-4  Highmark's share of relevant markets ravges from approximately ~~-75%, 

depending on the specific insurance type. Defining the market as all commercial insurance 

products in the 29-county WPA, Dr. Harris estimafes, and I concur, that Hi~hmark's share is 

approximately 60%. Rival commercial insurers' shares estimated in the same geography are 

generally low (often less than 5%) with the larger ones, UPMC, HealthAmerica and Aetna, 

l~aving shares of less than 10% each. 

Volatilitv of shares over time: Highmark's share in an all commercial insurance product market 

has been relatively stable at about 60% over the last 5 years for the period ending 2011; this 

appears to be substantially unchanged based on data in 2012. A~nong riva] commercial insurers, 

~' 1 note that Amendment 2 to Form A at 13 indicates [hat there may be some expansion or re-allocation 
of tertiary or quaternary sen~ices to JRMC, and that Hi~hmark emisions some form of ten~itory or 
geographic region to be served primarily by JRMC. I am aware that Hietunark potentially has othzr 
acquisitions or affiliations with hospitals in various stages of plamiing. [ have not assessed the 
competitiae consequenccs of those possible transaciions. 
~' 1 base my conclusions usin~ information on the current listing of employed physicians at Hi~hmark, 
and evaluated competitive effects using plausible product and geo~raphic markets, consistent with 
accepted practice and similar to those used by Dr. Harris. 
~' A detailed assessmeut of markets, data and infonnation sources, and findines with regard to share are in 
Sections III and N below. 
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only UPMC has grown substantially over the period, as reflecte3 in the P1D and win-loss data 

and docmnentary evidence. 

Concentration: Using a market definition of all commercial insurance in the 29-county WPA, the 

HHI measure of concentration exceeds 3,700 based on Higlunazk's share alone and is highly 

concentrated. ls  Moreover,the concentration level has been in the `9iighly concentrated" range 

during at least the past five years because Highmark's share of commercial healthcare insurance 

in WPA has hovered around 60%. 

Ease of entrv and expansion: Infonnation on entry and expansion, such as win-loss data, 

offering of i~ew products, and actual expansion, augments market share and concentration 

statistics and trends, and can reveal whether cuirent shams understate the competitive 

significance of an insurer, including insurers' ability to offer competitively priced products, and 

whether market conditions suppoR robust insurer competition post-transaction that can discipline 

pricing.16 

• The evidence does not support a history of proven capability of existing competitors other 
than UPMC to attract large magnitudes or proportion of e7rollees away from Highmark. 
While there is some recent growth of rivals at Highmark's expense, I am not ~ble fo 
conclude tliat Highmark losses over the last five years are primarily from national insurers; 
rather, I find some basis using win-loss and other data to conclude tl~at the historical losses 
have primarily come from UPMC. 

• Highmark Is differenciated from otl~er rivals in its size, scope of offerings, and long history 
of contracting with both UPMC and WPAI-1S as well as other hospitals as in-network 
off'erin~s; UPMC llealth Plan is differentiated because of vertical integration into hospital 
a~~d physicians, and as one of two major plans that have until rcccntly been the major 
insurers with UPMC as in-network hospitals. 

• lnsurer competitors have recently been able to offer broade- in-network offerines with the 
more recent i~~clusion of UPMC hospitals as in-network hospitals, which previously tliese 
rivals had not been able to secure, thereby improving the attractiveness of their products 

~` Tl~e HI~II exceeds 3.700 bccause the sum of Hiahmark's squarcd share (61"/0) equals 3,721, and I have 
not added in the sum of thc shares of the other commercial insurcrs operating in WPA. The abbreviation 
"HHI" refers to the Ncrfindahl—Hirschman Index, a commonly used measure of market concentration. 
TUe HIII is calculatcd by squaring the market share of each finn and summing the squared numbers. An 
HHI exceeding 2,500 reflects a°Uighly conccntratcd" market (See DOJ/FTC 2010 Horizoi~tal Merger 
Guidelines at §5 (Market Participants, Market Shares, and Market Concentration)). 
16 Dr. Harris and I agree that entry and cxpansion represent important market conditions in the 
compctitive effects analysis. Dr. Harris identi6es a uumber of common pnnciples and attributes of hcalth 
insurance competition. Sec Harris Amended Repo~7 at footnote 36 and ¶¶ 30-31. 
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relative to the earlier period. The impact of these broader network offerings with UPMC 
has not yet been reflected as inaterial changes in rivals' shares or in win-loss data. ~~ 

Market conditions: Several relevant factors substantially distinguish competitive conditions in 

the WPA marketplace in the insurance and hospital sectors and materially affect the competitive 

effects and public benefits aualyses: ~ g 

• UPMC is the predominant hospital systent with over 45"/o share of inpatient dischargcs, 
attd is vertically integrated into insurance and with physicians. Financial diffieulties have 
weakened WPAHS as a competitor, affecting its invcstments in facilities and resources, 
and its perccived quality of service. Insurers, including Highmark and other coinmenters 
view a stronger WPAHS as the primary future constraint on UPMC and competitiveness 
of contracting and perfonnance in WPA. ~`~ 

• Contracting between Highmark and UPMC and between UPMC and rival insurers ]~as 
substantially affected thc insurance product offeriugs in the WPA area — ineluding the 
inclusion of UPMC in rival insurer nerivorks, the duration and pricing of contracts, and the 
ability of insurers to offer consutner choice and other mcinber cost-sharing iiiitiative 
products, such as narrower or tiered products, in WPA. Unlike changes underway now in 
many markets in the U.S., there appears to be no deployment of tiered products. Rival 
insurers other than UPMC Health Plan tend now to compete against Highmark and UPMC 
with open networks. Expansion of these rivals appears dependent on ability to price thcse 
open network products competitively and to develop new desi~ns or competitive pricing 
approaches to attract consumers and employers seeking lower cost plans. 

~' I recognize that the marketplace may be in a state of transition, aftcr a long period in which Highmark 
had a long-tcnn contract with UPMC that provided it substantially better terms than those provided to 
other insurers. I have bcen informed by Highmark that it has expericnczd a- dccline in sharc recendy 
as rivals have become more compctitive with UPMC as an imnctwork option, buY I]~avc been uvable to 
verify that with win-loss data, documents or infonn~tion, or from other sources. I note that the major 
sourcc ofpremiums written and mcmber data that 1 have is state-level data. 
'" My analysis leads me to characterize the healthcare market in WPA as consistin~ of a predominant 
healthcare insurer, Hi~hmark, which compctes a~ainst a competitive fringe set of national and regional 
healthcare insurers, and a vertically integrated UPMC hcalthcare insurance providcr; a predominant 
hcalthcare pro~~ider, UPMC ihat competcs agains[ a diverse set of conununity hospitals and a highly 
fragile WPAHS, which has a immber of hospitals, including a major tertiary/quaternary facility at 
Alleghcny General. 
~ y  See, ag., "Statement of the Department of Justice's Antitrust Division on Its Decision to Close ]ts 
Investigation of Highmark's Affiliation Agreement with West Pcnn Allegheny Health System, " U.S. 
Department of Justicc, Antinust Division, Press Release, April l0, 2013. 1 evaluated whether thc 
community hospitals other than WPAHS liave provided, or arc likely to provide for Highmark or for othcr 
insurcrs a sufficiendy complete and robust competitive altcmative to UPMC to servc as an important 
compctitive constraint. I conducted intervicws with market participsnts and evaluated data and 
infom~ation in my assessment. While in the aggregate these hospitals have a substantial volume of bcds 
and services across the WPA, these interviews and analyses lead me to thc assessment that only WPAHS 
has the core capabilities of full scope of scrvices including tertiary and quatemary that would enable 
competitive insurance products to be developed around hospitals to the exclusion of UPMC liospitals. 
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• UPMC l~as dcmonstiated the ability to exccute contracts with provisious that limit or 
inhibiY the ability of commercial insurers, including Highmark, to develop competitive 
insurance products using narrower or tiered networks that exch~de UPMC or that offer 
tiered products that include UPMC. Highmark is the only insurer that has been able to 

extract a concession that pennits it to offer a ❑arrow network product (Community 
Blue).' 0  Even so, the contracts limit the eoncession only to Commm~ity Blue and does not 
apply to any of Highmark's other products, wliich account for substantially all of 
Higlunark's enrollees. 

• Iiighmark has bcen able to negotiate substantially different terms with UPMC and with 
other providers than its rivals implying that Highmark's current size, reputation, and/or 
other qualities are important competitive dimensions in contracting and that other insurers 
are weaker on these dimensions. For examplc, it has been able to negotiate substantially 
better reimbursement rates wiCh UPMC and enter into subst~ntially longer-temi contracts 
than its rivals; and is the only insurer to include UPMC in an open network and offer a 
narrow network simultaneously. 

• These conditions have resulted in rival insurers acting to date as more of a eompetitive 
fritige, now poised to be more compctitive witli liighmark with UPMC in-network, but 
apparently constrained from offerii~g networks tl~at would compete directly against 
Highmark's Community Blue narrow network. 

• There is substantial excess inpatient bed capacity in WPA. With or without the Affiliation, 
there will likely be substantial change and re-alignment of capacity, including downsizing, 
mergers, or closing of facilities. Increasing shiIIs toward outpatient care, improved 
population health management, and planned or recent expansion of local systems such as 
UPMC with new facilities exacerbate these trends. 

Third my independent evaluation of entry and expansion alon~ with these WPA market 

conditions cause me to be significantly less sanguine than Dc Harris about the robustness of 

competition at the insurer level and the ability of competing insurers to provide needed 

competitive discipline were there to be a coneem about Highmark's ability to exercise market 

power post-transacYion. Moreover, the competitiveness of the insurance marketplace and the 

ability of compcting insurers to expand significantly and to serve as a reliable competitive 

constraint are not separable from the competitiveness and coilditions in tl~e hospital marketplace, 

which is fragile due to the current health of WPAHS and the predominance of UPMC and its 

contracting practices. These factors collectively mean that I am not able to reject thc conclusion 

that Highmark has market power in the insurance sector. 

Fourth, I considered tl~c impact ov competition and public benefits from tlie vertical integration 

aspects of the proposcd Affiliation — that is the intcgration by Highmark into healthcare delivery 

'` 0 Such UPMC contract provisions are an existing market condition, which I must assmne do not chan~e 
for purposes of my analysis. 
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and a change in ownership of an otherwise independent hospital system, WPAHS and its 

employed physicians (alon~ witli JRMC and SVMC). VeRical transactions have che potential for 

substantial pro-con~petitive and public i~rterest benefits as well as competitive risks, both of 

which arise from combining otherwise independent fimis into a single entity thaC intemalizes the 

profits from each level of the industry in its operations, where there may be con~petition with 

rivals at one or both levels of the industry. Z ~ The Affiliation has the potential for Highmark and 

WPAHS to change the tern~s of contracting with rivals and the opportunity through common 

owncrship to obtain and make use of competitively sensitive information from rivals to the 

potential detriment of competition and consuuiers. Both WPAHS and Highmark cunently 

engage in higl~ly confidential and competitively sensitive contract negofiations involving price 

and non-price terms (e.g., reimbursement rates) and product design and characteristics with 

insurer and hospital rlvals, respectively. The outcomes of those negotiations and contracts affect 

the profitability of WPAHS, I-Iighmark, and rivals, and among othcr factors, determine price and 

output effects ott hcalthcare consumers. The ability of rival insurers in WPA, especially those 

other than UPMC, to develop and obtain the benefifs of im~ovative products and pricing in the 

fonn of increased enrollment and reduced costs, depends on their ability to contract and 

negotiate with WPAHS (and others) without risk of disclosure to their tnajor rival, Highmark. 

Competitive risks therefore depend on whether Highmark can deter innovation or limit gains to 

innovation by obtaining and acting on rivals' compctitively sensitive infomiation or impose 

contractual ternis on WPAHS and othcr hospitals tliat limit anti-compctitively the terms and 

conditions on whicl~ they can negotiate with rival insurers. This is especially importaiit given 

current market conditions 1nd factors extemal to this Transaction that appear to liinit the options 

available to rivals, and because tl~e ability of rival insurers to provide effective competitive 

discipline is an important constraint for keeping liighmark's incentives and actions aligned ~aith 

the public inYerest. Dr. Harris does not address the competitive effects of disclosing 

competitively sensitive infonnation. 

''~ Hi~hmark's ri~~als purchasc healthcare scrvices from WPAHS and from physicians, includin~ those 
employed by WPAHS. WPAHS is an important input i~~to thc fomiation of healthcare networks located in 
WPA, as reflected in thc fact that all but one (UPMC health plan) of Hi:hmark's rivals currendy includc 
WPAHS in their networks. Similarly, WPAHS's rivals eurrenUy contract with Highmark, which accounts 
for a suUstantial share of revenues for most of thesc rivals. 

11 



PRELIMINARY--SUBJECT TO PUBLIC REVIEW 

Dr. Harris concludes that WPAHS reimbursement incentives rcmain unchan~ed after the 

transaction, i.e., that UPE would not have the financial incentive to seek increased rates from 

rivals at WPAHS (estimating that the overall entiry would risk net losses) and that rivals readily 

could shift sufficient and large volumes of patients to UPMC to make any pricc increases 

unprofitable. I conducted extensive assessment of Dr. hlarris's profitability and incentive 

ai~alysis, and find that it is sensitive to key assumptious; and that under a range of plausible 

assumptions estimated price increases yield net gains to the co~nbined entity.'~ 

Fifth, based on my indepcndent review of supporting information provided, the economic and 

healthcare literature, and application of appropriate criteria to the Highmark IDN, I condude that 

the 1DN contemplated by Highmark, with WPAIiS as its eore, lias the char~cCeristics of a 

successful IDN, thereby making it more likely to achieve improved clinical and fiscal outcomes 

for some defined population in WPA. 23  (High~uark anticipates the IDN will lead to an overall 

cost savings of more than 10% by FY15.'` 4) The capital costs of implementing UPE's IDN and 

reinvigorating WPAHS as its corc are si~nificant and amount to at least approximately $1 

billion, and almost $1.6 billion when the costs of fixing WPAHS's debt issue are also factored 

m. 

1 have detemiined that Highmark has put forth a reasonable economic basis to support the 

conclusion that the Affiliation will benefit its policyholders at~d is in the public interest, although 

there is significant uncertainty associated with achieving tlie projected results. Specifieally, there 

is substantial uncertainty about (1) Highmark and its supporting consultants' economic 

projections of shifting large volumes of inpatients to WPAHS from existing providers and the 

tnany factors that must align for this to occur, (2) some of the economic assumptions underlying 

Highmark's projected IDN cost savings, and (3) significantly, the assumed tennination of 

Hiahmark's managed care provider contract with UPMC as of Decembcr 31, 2014. I conclude 

" Section IV presents this analysis. 
" I augmented the work done by Dr. Harris and conducted an independcnt review of the Highmark IDN 
usin~ a more exlensive literature review, data and infonnation providcd by Hi;hmark in its Form A and 
its two amcndad Forn~ A fili~~gs, its responses to specific information requcsts, and testimony and 
interviews ti~idi interested partics. I analyzcd the economic impact of Highmark's acquisition of WPAHS 
on the delivery of healtlicare in soutl~westem Pennsylvania. 
'" A family of four is projected to face a IO% hi~l~er (about ~,3,000 for a family of Your) health plan 
prcmium if the affiliation does not occur. "Supplementcd Overvicw of Hi~_hmark's Strategic Vision," 
Addendum No. 5 to Amendmeot No. 2 to Confidcntial Supplement SuUmitted with Fom~ A, Tab 2 at 4. 
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that these three elements reveal significant economic risks tliat rcquirc consideration in 

evaluating the merits of this Affiliatiott, and tlie importance of any supplcmental or contingency 

plans to acliieve the cxpected results.'`' 

WiCh regard to volume projections and cost savings, tl~e success of Highmark's affiliation with 

WPAHS depends critically on the ability of the IDN [o attract large numbers of inpatients away 

from UPMC to WPAHS.'`~ I have reviewed the foundation and bases for the shifring of inpatient 

volume to WPAHS projected by Grant Thornton, with key inputs provided by Highmark. I find 

there is a great deal of uncertainty underlyivg many of the key assumpfions supporting tliese 

projections and some appear to bc unreasonable or lacking in credibility given market conditions. 

I point these out here because they materially affect the overall assessn~enr 

• A critical factor in the IDN's success is the ability to develop incentive-based 
mechanisms that align pl~ysicians, hospitals, and the insurer to provide more e~cient 
carc locations for treating patients, and to guide patients to make better healthcare 
clioices. Hi~hmark has provided details of its Communit~y Blue product (a liinited 
network) that it markets as a lower cost plan to consumers.`~ In my view, Highmark's 
Community Blue a~id ACA products have characteristics necessary to appeal to 
consumc rs. Whether consumers will switch in large numbcrs to adopt these more 
attractively priced, but narrower-choice products remains to be seen, and thercfore, 
remain a source of great uncertainty in Highmark achievin~ its IDN savings. 

• Highmark and its consultant, Grant Thornton, do not incorporate any dynamic response 
by competing hospitals to the projected loss of volume likely at their respective hospitals 
from UPE's IDN/WPAHS strategy.'~ This materially affects the robustness and 
credibility of the WPAHS volume and financial projections. The projections also assume 
that any Highmark contract with UPMC would not include any prohibitions or limitations 

'' In particulxr, if WPAHS is unable to reach breakeven ~-olumcs of inpatient discharges by FYIS, then 
alternative contingency strategies may be rcquired to acl~ieve suscainable financial viability for WPAHS. 
'~ Highmark needs to (1) inccntivize patients to select WPAHS and other aligncd ho,pitals rather than 
UPMC for inpaticnt scrviccs by adoptine Community [31ue and by incrcasing transparency of cost 
information relevant for consumer dccisions, and (2) incentivize physiciai~s to usc and refer patiei~ts to 
WPAHS and other ali~ed hospitals rather than UPMC. Witl~out acl~ieving thcse two goals, it is unlikely 
that Hi~hmark can attract sufficicnt numbers of patients to WPAHS to make this Affiliation successful in 
terms of (I) stabilizing WPAHS financially, (2) lowering the cost of carc to Highmark members, (3) 
lowering Highmark's risk exposure to possible WPAHS financial failure, and (4) providing improved 
competitive healthcarc dclivery to the WPA community. 
" By narrower nehvork, 1 mean that the provider network — c.g., tUe hospitals — includes fewer than the 
total sct of hospitals in an area as in-network providcrs lhat consumers could obtain care at (for a 
~resumably lowcr co-pay and/or deductible and/or prcmium that an all-inclusi~ e ~~et~~ ork). 

ft I note that were tlie dyuamic response to include improved sen~ices, access, quality, or reduccd rate of 
increase in costs of care to attract patients, those responses — and further response by WPAHS aud 
Highmark could poten[ially reduce costs relative to tl~e no-Affiliation scenario. 
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on consumer choice initiatives, such as anti-tiering and anti-steering provisions. This 
assumption is the driving force behiud attaining incremental discharges as in the Without 
UPMC Affiliation scenario. 

• If UPMC is out-of-network, Ilighmark assumes that 90% of utilization of UPMC by 
Highmark's remaining enrollees will shift to WPAHS or other hospitals in certain of its 
IDN initiatives, and on the whole, about - across all initiatives. Should Highmark fall 
short in achieving these projections, this would represent an overstatement of cost 
savings such as Higlunark's oncology sl~ift and utilization shift IDN savings froin UPMC 
out-of-network. 

Sixth, I have also reviewed the downsidc scenario that tl~e PID requested of Highmark, which 

assumes WPAHS is able to attain only 50% of the incremental discharges projected by Grant 

Thomton. I consider this to be a plausible scenario given the dynamics of the marketplace and 

the likely response of competitors, and believe it merits full consideration in evaluating this 

Transaction. I have also evaluated Highmark's proposed contingency plan and was not able to 

discem sufficient detail at this point to assure that absent the projected volume shiRs that 

High~nark would likely restore WPAHS to a competitively viable hospital system. 

Seventh, I evaluated Cl~e im~act on competition and the public interest from the "No-Affiliation 

Scenario° which is the likely further declinc of WPAHS and further weakening of it as a 

competitive constraint to the UPMC system. While I believe that anodier purchaser would have 

the incentive to work with Highmark on favorable temis to attract volwnes from UPMC, I find 

that Hi~hmark makes a well-reasoned economic case as to wl~y aligtiina the quality and 

efficiency of healthcare incentives through tight affiliation with WPAHS may better and morc 

immediately ensure WPAHS's ability to achieve the inpatient volumes, financial changes, aud 

cost reductions necessary for a more efficient healthcare delivery systetn. Any third-party 

acquirer of WPAHS wo~dd need to deal with WPAHS's debt issues, invest additional resources 

to improve operating perfom~ance and increase the attractiveness of tl~e WPAHS hospitals, and 

at the same time, negotiate new reimbursement contracts with Hi~hmark aild other insurers. ln 

addition, a new third-party owner would need to deal effectively witl~ a~gressive competition 

from UPMC as it fights to prevent inpatients switchin~ to WPAHS. Another market condition 

for any potential alternative purchaser of WPAHS's assets is the highly intense, historically 

litigious environment betwcen Highmark, UPMC, and WPAHS. 

Lt summarv, my assessment of and conclusions about the competitive risks of the Affiliation 

differ from those of Dr. Harris especially with regard to importance of WPA market conditions, 
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the significance of competitive constraint posed by competina insurcrs, and the risks from 

common ownersltip and access to competitively sensitive infonnation. These form a reasonable 

economic basis for concluding that there is a likelil~ood of si~iificant antieompetitive effeets 

from Higlimark's affiliation with WYAHS. It is my conclusion, l~owever, that the adoption of 

certain conditions, such as firewall protections, would mitigate the likelihood of anticompetitive 

effects. My conclusion with regard to the IDN and the public benefits from the Affiliation and 

the Transaction is that there is a reasonable economic basis for substantial benefits to the public 

in the form of improved delivery of care, reduced ra[e of increase in healtlicare costs, and 

ciilianced competition particularly in the hospital sector witl~ an invigorated WPAHS. There is 

however, sia ificant uncertainty surroundii~g the timing, magnitude, and likelibood of tliese 

benefits, and potential need for significant altemative approaches to assure a financially viable 

WPAHS and achievement of public benefits, including benefits to the insurance buying public 

and policyholders of Higlimark. Finally, I conclude that a successful IDN and Affiliation would 

dominate the No-Affiliation Scenario. 

I have also responded to the PID request to evaluate potential conditions including those 

proposed by commenters on the proposed TransacCion. I undertook analyses to evaluate the 

conditions that would effectively address specific concems, were tl~e PID to conclude that such 

conditions were prerequisites for approval. In specific, the PID asked me to evaluate four 

categories of conditions: 

• Effective firewalls on competitively sensitive infonnation and independence/scparation 
of key decision-makers at hospital(s) and insurer 

• Prohibitions on Highmark's inclusion of ccrtain contract provisions in any new contracts 
with hospitals or other providers and WPAHS with any iusurer, including tenns lon~er 
than reasonable and custoinary, consumer choice initiatives (e.g., anti-steering or anti- 
tiering), exclusivity, and Most Favored Nation ("MFNs") clauses. 

• Monitoring and reporting reyuiretnents that providc transparency and accountability ~vith 
rcgard to tl~e success o£ flie IDN, dle specific cost savings achieved, or infom~ation for 
threshold levels for Yurther plans. 

• Development of altemative contingency strate`ics that may be re~uired if WPAHS is 
unable to reach breakeven volumes of inpatient discltarges by FY15.'9 

Appropriate conditions would permit the substantive benefits from this Transaction to occur 

wliile liiniting the risks of adverse competitive effects. 

'y  [ prescnt my analyses of these conditions in Section Vll. 
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III. EVALUATION OF THE WESTCRN PENNSYLVANIA HEALTHCARE 
MARKETPLACE—MARKET CONDITIONS AND COMPETITION 

Overview: Tl~is report provides an assessment of the competitive effects and benefits of Che 

proposed Affiliation on healthcare delivery and insurance competition and its impacts on 

consumers, particularly insurance policyholders. Competitive effects theories of vertical 

transaetions consider many facets of competition, i~cluding (1) assessment of the 5rms involved, 

(2) market conditions at each relevant level of the indushy, (3) measures of share or capacity that 

reveal inforniation on the strength and competitive discipline of rivals, (4) dynamic market 

factors including ease, likelihood and impact of entry and expansion, and particularly, (5) the 

changes brought about by the transaction, especially those that might implicate cha~~ges in 

ineentives, quality, cost, price or innovation. Central to thcse competitive effects analyses is 

whether significant market power is present at one or morc levels of the industry prior to the 

transaction, o~ created or enhanced by it, and whether countervailing forces serve to protect 

consumers. The competitive effects analysis I employ in this Report follows standard economic 

principles, tests empirically plausible tl~eories of competitive hann, and considers benefits from 

the transaction. 

In tl~is Section, I start the competitive effects analyses with a detailed assessment of the structure 

and competitive couditions. As I discuss below, this competitive effects and structural analysis 

uses a geographic area of 29 coimties ide~~tified as WPA as a relevant geographic area. 30  1 

examine infomtation on healthcare insurance firms, hospital service providers and physicians, 

and assess each in the contezt of relevant markets. In preparing this section, I reviewed each of 

Che relevant reports provided Uy Highmark's economic expert, and augmented them with 

independent analyses oC data and infonnation collected from public sources, such as filinas made 

with the PID on an annual basis by insurcrs, documents and materials submitted to thc PID by 

Highmark, WPAHS, and other healfluare industry participants, patient discharge data, and 

capacity infom~ation. Sectiou N, wl~ich follows, makes use of tliis Section to test plausible 

compctitive effects theorics to the facts and a~~alyses. 

'0  Many of the ~uarket participants in die hospital and insurance sector, as well as employers, operate in 
geographies more exrensi~c than WPA. For analytical convenience and for comparison of my analysis 
with tl~ose of Highmark's cspert, Dr. Harris, I usc a geographic area of Wcstcm Pennsylvania (`WPA"), 
wlzicl~ is defined as a 29-county area (see, e.g., Harris Amznded Report at ¶ 10 and footnoCe 3). T notc 
expressly in my analysis where I use a differcnt area. 
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A. ASSESSMENT OF COMMERCIAL HEAL"I'II 1NSURERS OPERATING 
IN WPA 

There are several ways to evaluate lhe size, scope, and competitiveness of commercial health 

insurers to infonn a competitive effects analysis. A traditional approach in the context of health 

ins~ranee mergers is to staR by defining relevant markets (product and geographic) and 

estimating shares of market participants based on available metrics (sucl~ as enrolhnent or 

premiums written).'~ This is the approach taken Uy Dr. Harris as set forth in the Harris Amended 

Report, which uses information from Highmark and estimated pop~dations of commercial 

insured to estimate Highmark's share of commercially insured populations and to evaluate 

overlaps.'' Definition of relevant markets and derivation of structural measures, such as share 

and conccntration, can provide some immediate insights into a transaction's possible competitive 

effect, for cxample, whether one or both of the merging parties are significant, or alternatively, 

small participants. 

While a structural approach informs the competitive analysis, and in this case, provides specific 

measures of Highmark's share and rules out direct overlaps between Higlunark avd WPAHS, 

these are not sufficient to reach conclusions about factors rclevant to the assessment of inarket 

power and compctitive effects. For examplc, structural measures of Highmark (and competitors) 

shares may not be sufficiently revealii~g about Che practical capacity of competitors to expand 

and discipline pricing in the future or their relative competitive strengths in this particular 

market, whieh are factors that I have been asked to consider. To provide the PID with 

comprehensive infonnation and analyses from which to assess cotnpetitive conditions and [he 

impact of tlic transaction on the insurance marketplace in WPA, I conducted a more detailed 

examination of each of the competing insurers, reviewed a~td assessed Dr. Harris's market 

`~ The standards rcicvant to assessmei~t of coiupctitive effects by the PID rcference thesc factors as 
relevant information and evidence for the PID to consider as factors in making its detcrmination ~~ith 
regard to competitive effects: market definition, shares, and concentration. See US Depart~nent of Justica 
and Federal Trade Commission, Hori_onter/ A4crrger Gurc~elines, August 2010 at Section 4 and foomote 24 
of the Harris Amended Report. For examples of how these piinciples have been applied, see United States 
of America and State of Michiaan, Plaintiffs, v. Bluc Cross and Blue $hield of Micliigan, Defendants. 
Case No. 2:10-ca-141~5-DPH —n4KM; United States of America and State of Montana. Plaintiffs, v. Blue 
Cross and Blue Shield of Montana, inc., et al.. Defendants. Case No. 1:11-cv-00123-RFC; United States 
of America and State of Tcxas, Plaintiffs, v. United Regional Health Care Systeni, DeYendants. Case No. 
7:11-cv-00030-0. This approach can be data intensive, a~1d difficult to implcment where there is 
insufYicient data. 
"' Harris Amended Rcport beginning at ¶ 19. 
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definition, share, competitive conditions, and market power ai~alyses, and conducted my own 

iudependent examination of the same. Specifically, 1 perfomied tlie following analyses: 

• An overall assessment of insurers offering commercial health insurance in WPA using 
state data and public sources, including presentation and evaluation of infomiation on the 
premiums written, members, shares, networks and product offerings;" 

• A review of Dr. Harris's relevant inarket definition, shares (e.g., for commercial 
insurance and Medicare Advavtage), and my independent analysis of the same; and 

• A dytiamic analysis, including, for example, win-loss analysis and review of nonnal 
course business documents on rivals and the commercial health insurance marketplace. 

1. ANALYSIS OF RELEVANT MARKET AND MARKET SHARES 
FOR COMMERCIAL INSURANCE 

An evaluation of tl~e existing competition between the affiliating parties infomis an assessment 

of tl~e competitive effects of a transaction, including the competitive alCernatives to which 

purchasers of their goods and services can currently turn were the parties to attempt post- 

transaction to exercise market power, and additional constraints imposed by entry, expansion, or 

re-positioning of competita's. A well-established economic framework for evaluating 

competitive effects exists that applies in both horizontal and vertical mergers, and its principles 

are embodied, for example, in the 2010 Horizontal Merger Guidclines. 3a  In a vertical transaction, 

such as here, this framework includes evaluation of market competition at two levels — insurance 

and healthcare delivery (provider) — and the implication of changes due to thc transaction at one 

or both levels on pricing, quality or innovation for healthcare. 

Commercial insurance: Dr. Ha~Tis's Ameuded Report presents his assessment of the structural 

intplications of the transaction at the insurance level by defini~~g relevant markets, developing 

share measures, and presenting opinions about the direct horizontal competitive effect of the 

transaction." The Harris A~nended Report defines a relevant product market for commercial 

insurance that indudes all forms of commercial plans (HMO, PPO, POS, traditional) and uses a 

29-county geographic area as a relevatit geographic area for evaluation. After defining this 

' 3  I prescnt this analysis in Appendix II. 
'" DOJ/FTC 2010 Horizontal Mer~er Guideliues at §4 ('msrket definition) and § 6(unilatcral effects). 
" Section ll[ B. and IILC of this rcport presents mazket definition and structural analyses at the hospital 
and physician level, respectively, and Section IV presents my evaluatioi~ of his analysis of thc vcrtica] 
cffects of the transactiov. 
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relevant market for com~nercial insurance, the Hanis Amended Rcport computes Highmark's 

market share using Hi~ltmark's enrollment data for eacl~ year by county of the enrollee's 

residence, as tl~e numcrator in the share calculation. 3~' The ta~les below are from the Harris 

Amended Report and summarize Dr. Harris's market size and share analyses. Dr. Harris 

concludes that Highmark's commercial enrollment as of Decc~r_ber 2011 accoimts Cor rou~hly 

59.6% of the commercially insured population residing in the 29-county WPA, and that its sl~are 

has remained relatively constant siuce 2007. 37  The Harris Amezded Report summarized these 

shares in the followiog table. 

Exhibit 2: Table 1 
Highmark's Share of the Commercially Insured Population 

2007-201( 

Highmark's Share of Commercially losured Populetion in its WPA Service Area 

200'7 2005 2009 20I0 ZOII 

HighmarkCommercialEnrollment 1,413,2?0 1,394,270 1,366,357 1,347,655 1,367,951 

Commercialiy Insured Population 2,369,390 2,382,465 2,332,835 2,329,243 2,327,459 

Highmark Share 59.6% 58.5% 59.4% 57.9% 59.6% 

Sourca: Highmark Enrollment Dota (20074QI I); Insured Es~imates: Eshibit 2 Tables 2.1-?J I: Insured Fstimatcs Source Notes 
Exhibit 2 Tabio J 

I reviewed Dr. Harris's inarket definition methodology and his data analyses. He examines 

markets for eommercial insurance, wl~ich I discuss l~ere, as well as Medicare, Medicare 

Advantage, and Medicaid. I replicated Dr. Harris's analyses and confinned the share estimates 

that he derives for commercial insurance (and shares for othcr definitions). Dr. Harris notes that 

he also considered narrower producttnarkets for commercial insurance based on categories of 

'~ The Harris Amended Rcport estimates the total commercially insured population per county by 
subtracting the number of uninsured livcs and government insured lives from a total population estimate 
for each counry in Highmark's WPA scrvicc area (this cstimate i, thc denominator in the share 
calculation). These enrollment estimates include all health plan enrollees residing in Pennsylvania for 
Highmark and its wholly-owned subsidiaries under Highmark's Blue CrossBlue Shield license in 
Pennsylvania, Blue Shield license in Pennsylvania, and Bluc Goss/Blue Shield license in Wcst Virginia_ 
Additionally, the Iiighmark enrollmcnt data includc hcalth plan enrollees from its joint operating 
agreemcnts witl~ NEPA and IBC, in which Highmark provides Highm3rk Blue Shield coverage. Ilarris 
Amended Report at ¶ 29 (footnote 37). The Harris Amended Report also analyzes shares of Medicare 
beneficiaries in WPA. SecYion 3 in Appendir II provides a~ independent nnalysis of plans offered by 

various insurers, and the total number of enrollecs or other metrics for Medicare 
"See Harris Amended Report at ¶ 29. 
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customers (e.g., small group or large group), but that he did not have sufficient data to analyze 

shares and relative size for these candidate markets.38 

In evaluating Dr. Harris's methodology for market definition, I have determined that it generally 

follows a reasonable economic approach to both the scope of products to include and scope of 

geography. It is, for example, similar to the approach takea in the review of insurance 

transactions by the U.S. De~artmeiit of Justiee's AntiCrust Division (DOJ) witb regard to 

inclusion of commercial insurance products and scope of geugraphic areas. Tt is the case, 

however, that the DOJ in some matters (and others) has defined nanower product markets than 

those defined by Dc Harris for botl~ commercial and Medic~re products. 3~ I conclude that 

commercial insurance as detincd by Dr. Han~is is a plausible relcvant product market in which to 

assess d~e Transaction, and that WPA is an appropriate geogaphic area that includes relevant 

'' As I discuss below, Hiahmark docwnents provide somc share est:mates based on surveys or other 
metl~odologies for thcse narrower candidate roarkets; I note d~ac Dr. Flarris also references these 
documents in reports (see, e.g., footnote 38 of Harris Amended Report). 
' y  The Department of Justice has reviewed a number of insurance merg:rs and matters involving Uusiness 
practiccs and alleged anticompefitive cffccts in a variety of geographic areas in tlie past two decades, and 
has sct out market definitions in press rcicases and complaints. See, c.~., Competitive Impact Statement, 
United States v. Blue Goss and Blue Shield of Montana, Ine., Billings Clinic, Bozeman Dcaconess 
Healtl~ Services, Inc., Cotrui~~mity Medical Center, Inc., New West Health Serviccs, lnc., Northern 
Montana Hcalth Carc. Inc., and St. Peter's Hospital (noting two relecant product markets: the "sale of 
commcrcial group health insursnce" and the "sale of commercial individual health insurance" and four 
relcvant geographic markets "Billings MSA (Yellowstone and Carbon Counties);" `Bozcman MSA 
(Gallatin Couuty);" Helena MSA (Lewis and Clark County and Jcfferson Counry); and "Missoula MSA 
(Missoula Counry)"); Competitive ImpacY StaYCment, Uniled States v. UnitcdHcalth Group, Inc. and 
Sierra I-Iealth Scrviccs, l~~c., filed Februaiy 25, 2008 (notin~ a relevant antitrust market "uo broader than 
the sale of Mcdicare Advantage health insurancc plai~s to senior citizens ("scniors") ai~d other Medicarc- 
eligible individuals in the Las Vegas arca" and including market share cstimates for relevant product 
markets dcfincd as "all Medicare Advantagc plans' and "Medicare Advantage coordinated-care plans 
(MA-HMO and MA-PPO plans);" and Competitive Impact Statemcn:, Unitcd States v. UnitedHcaldi 
Group. Inc. and PacitiCare Hcalth Systeins, Lic., filed March 3, 2006 (indicating that the "salc of 
commercial heahh insurance to small-group employers in Tucson, Arizona" is a relevant antitrust 
market)., No. 1:05 CV 2436 (D.D.C. filcd Dec. 20. 2005). I refer also to a comprel~ensive set of principles 
on market definition that are set out in ABA Section of Antitrust La~u, Market Definition in Antitrust 
Theory and Case Studies, 2012. See also Marius Schwartz, Economics Director of Enforcement, Antitrust 
Division, U.S. Departmcnt of 7ustice. `Buyer Power Concems anc~ tl~e Aema-Prudential Merger;' 
October 20, 1999. Text Released November 30, 1999 and The Coivpetitive Impact Statement, Clnited 
States of America and State of Texas v. Onited Rcgional Healdi Care System, filed February 25, 201 1 for 
review of markets in covtext of a vertical contracting case. A review of the met7iodologies employed by 
the DOJ is provided "The Case for Reinviaorating Antihvst Enforccment for Health Plan Mcrgcrs and 
Anticompetitive Conduct to Protect Consumers and Providers and Sup~ort Meaningful Rcfoni~;' 
Americcm Ho.~~ital Association (May 2009), 
http //ww~v.aha orJaha/content/2009/ndfl09-OS-1 I-antitrust-rep.pdf; and Capps, Cory S., "Federal Health 
Plan Mer~=er Enforcemen[ [s Consistent and RoUust;' Bales Wltite, November 2009. 

20 



PRELIMINARY--SUBJECT TO PUBL[C REVIEW 

suppliers of insurance to ~~ hich consumeis could mrn. I f~u-ther conclude that it is appropriate to 

consider narrower product mazkets as pfausible candidate markets for the purposes of assessing 

competitive effects (and do so below) or for assessing competitive effects among somewhat 

differentiated competitors. 

Medicare Analvses: Dr. Harris evaluates a separate product market for Medicare enrollees. 40  He 

estimates Higl~mark's share of Medicare beneficiaries for each of the several cowities in WPA." 

In defming the relevant product market for Medicare, Dr. Harris included traditional Medicare 

plans (with or without tl~e purchase of Medicare Supplemental plans) and Medicare Advantage 

plans, and calculated shares based on this universe for Hi~~hmark.''` Dr. Harris concludes that 

Higluilark's Medicare enrof]ment as of December 20 ] I accounts for between S and _ of 

Medicare eligibles residing ni the~ 29-county WPA, depending on the specific area, and that there 

have been small increases and decreases in these shares in specific counties since ?OOZ°' 

`0 Section 3 in Appendix II provides an independent analysis of plans offered by various insurers, and the 
total mmiber of enrollees or other metrics for Medicare. Tl~e Harns M~ended Report estimates the total 
coimner~ially insured ~opulation per county by subtractiog tl~e number of uninsured lives aod 
govemment insured li~es from a total population estimate for each counry in Higlunark's WPA service 
area (this estimate is die denominator in the share calculation). These enrollment estimates includc all 
health plan eiuollees residing in Pennsylvania for Hi~hmark and i[s wholly-owned subsidiaries under 
Hi~hmark's Bluc CrossiBlue Shield license in Pennsylvania. Blue Shield license in Pemisyl~-ania. and 
Blue Cros~!Blue Shield licei~se in West Virginia. Additionally, the Higlunark enrollment data include 
healtU plan enrollees from its joint operating aereements with NEPA and IBC, in which Highmark 
provides Hiehmark [31ue Shield coverage. Harris Amended Repurt at ¶?9 (footnote 37). 
" Appendix [I at "Esliibit 6: Hiohmark Share of Medicare Eligibles by Cou~ty, 2007-2011.° Dr. Harris 
also evaluates the Medicaid marketplace. Hc defines product markets including one for the HealtUChoices 
program and another for [he Voluntary Manaaed Care Proeram. In terms of the geo~rapliic markets. I~e 
assens that cach zone detined by the Pei~nsylvania Depaament of Public Welfare for the HealthChoices 
Program is a relevant market, ai~d each county for the Voluntar} !~9ana=ed Care Pro~~ram is a relevant 
market. See Hards Amended Repoit at ¶¶ 49-57 for additional details, includin_ share calculations. 
" See Harris Amended Repon at ¶~J 39-41. It appears that Dr. Harris's estimate for Hiehmark Medicare 
eligibles includes Highmark's Medicarc Advantage and h4edi;ap eurollees. To test that understai~dinR. 1 
used Higlunark's ag`rceate ?O10 Medi~ap enrollment and its 2010 Medioare Advantage enmlln~ent 
infonnation for die ?9-comity WPA servicc arca. I added tl~e eiuollment fi~ures toeether and calculated 
Hiehmark's share of total beneficiaries for 20L0. using the same total beneficiaries fieur used by Dr. 
Harris to compute share. My calculated share for Hiehmark was 32.4:b, and the share using the data that 
Dr. Harris used was 34.5%. My review reasonably assures me that Dr. Harris includes Medieap 
enrollment in his definition of Hi_hmark's Medicare market. 1 received Higlunark's aggregate 2010 
Medi¢ap data from Hishmark (Eahibir D Senior Market Enrollment Reqaest Summary.xls). 1nd 1 
received thz 2010 Medicare enrollment fi~ures from Ec000mists Incorporated in Highmark Men~bcrship 
Files ?007-20ll.xlsx. 1 report our calculations in "Harris Exhibit 6 Caleulation Analysis L0812.x1sx". 
" See Harri. Amended Report ar ¶ 46. 
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In addition Co Dr. Harris's Medicare ~narket definition, as described, for sensiCivity purposes, I 

also considered a narrower candidate market defined as Medica.e Advantage plans. I calculated 

Highmark's share and those of other insurers offering Medicare Advantage plans. To estimate 

the universe of Medicare Advantage beneficiaries in each individual county and for the 29- 

county WPA area, I used county-level Medicare Advantage enrolhnent as of September 2012.*` 

Table 1 shows that Highmark's share of Medicare Advantage beneficiaries for the 29-county 

WPA area equals 56°/o, which is more than two times the share of the next largest healthcare 

insurer (UPMC). Out of the 29 counties in WPA, Higlunark had more than 50% share of 

Medicare Advantage enrollment in 13 counties and a greater t1-an 40% share in 21 coimties." 

Tables [3a] and [3b] in Appendix IL provide more detail and show the number of beneficiaries 

and shares by county for each insurer, including Highmark.'6 

`" See https://uww.cros.gov/Research-Statistics-Data-and-Systcros/Statistics-Trends-and-  
Rcports/MCRAdvPa~tDGnrol Data/Monthly-MA-Enrollment-by-$tate-County-Contract-Items/MA- 
Enrollment-by-SCG2012-09.html, `MA Enrollment by State/County/Cnntract - September 2012 — Full 
version [ZIP, 1 MB]." At the time of n~y analysis, this was the most cunent data available to me_ 
°` See Table 3e in Appendix II. 
"~ As an altemative approacl~ to identifyine compeCirors offerii~~* Medicare Advantaec plans, I examined 
insurers' Medicare Advantage plan offerings by counry using Dc Harris's methodology outlined in 
ExUibit 5, "Exhibit 5: Number of Medicare Advantage Plans Offered Uy Hcalth Insurers by County, WPA 
Servicc Area." Lxhibit 3 to Harris Amended Repoit [ expanded Dr. Harris's analysis and idzntificd plans 
offered by each of ihe insure~s for eacli county. Highmark had the most offerings, with 15 plans provided. 
My findings, including an cxplai~ation of thc methodology, are included in Table 3c in Appendix II. 
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Table 1 

Insurer-Level Medicare Advantage Enroliment* 
as of September 2012 

Region: 29-County Western PA (WPA) Area 

Total 495,971 100% 

H ighma rk 247, 371 55.5 % 

UPMC 110,485 24.8% 

HealthAmerica 38,905 8J% 

United 14,783 3.3% 

Aetna 13,211 3.0% 

Geisinger 6,393 1.4% 

UMWA Health & Retirement 5,504 1.2% 

Humana 5,136 1.2% 

HealthSpring 1,211 0.3% 

PACE 796 0.2% 

Universal American 559 0.1% 

Pittsburgh Care Partnership 396 0.1% 

Senior Life 321 0.1% 

Capital BlueCross 271 0.1% 

Community Insurance Company 265 01% 

HealthNow New York Inc 158 0.0% 

Universal Heal[hcare 127 0.0% 

BCBS 36 0.0% 

MVP Health Care 25 0.0% 

AultCare 18 0.0% 

Notes: 
"Enrollmentfigures reportthe number of beneficiaries enrolled by 

contrac[ in the county. To mmply with HIPAA privary rules, CMS set 

enrollment numbers to zero for plans with l0or less enrollees. 

Source: Centers for Medicare and Medicaid Services. 

Summarv: Based o~i my review, I detennine that the relevant product markets for evaluation of 

the transaction include at least eommercial insurance and Medicare products, althougl~ product 

markets could be narrower, consisting of separate ntarkets for Medicare Advantage plans or for 

types of groups of commercially insured customers. The specific market definition, however, 

does not affect the high and persistent market share held by Highmark a~d the very low shares 

held by individual national insurers, which I address below. 

2. 	ANALYSIS OF HIGHMARK'S COMMERCIAL COMPETITORS 

The 13arris Arnended Report focuses on the relative importance of Highmark as an individual 

insurer. Dr. Harris identifies odier compctitors providing healthcare insurance in this area, 

including UPMC, Aema, HealthAmerica, UnitedHealthcare, Cigna, and in some areas Geisinger, 
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and notes tl~at these insurers accouut collec~ivelp for approximately 40% of the commercially 

insured population.~' Dc Harris's methodology, however, does not reveal the allocation of this 

40% across insurers, nor does it provide specific analyses of their respective shares/size or 

changes over time. 48  As a result, one cannot infer from the Harris analyses whether any specific 

insurer represents an especially impoRant or differentiated competitor for Highmark, an 

important issue for assessing the competitive constraint presetlted by rivals. Nor does it address 

sufficiently tlie factors identified for consideration by the PID, which indude, among other 

factors, volatility of shares. 

Relative size and im qortance of rival insurers: 1 examiued data on insurers to assess, among other 

factors, the relative size and importance of Highmark and each of its health insurance rivals aud 

to assess the stability (volatility) of shares over time. ;9  Shares and sliare changes are a useful 

starting point to assess the current or recent past success of insurers in "winning° customers to 

their products. Win-loss data may provide more specific infonnation on the ma~nitude of 

"chum" and on the specific losses and gains by individual insurer. In tum, this provides insight 

into retention by Highmark and the history and likely future growth of specific rivals. 

Infom~ation on rivals' products and benefit designs also may provide insiglits into tl~e capability 

of competitors to respond to competitive initiatives and to gain share relative to Higlunark. These 

data and infonnation are also relevant as factors that infonn the PID detennination of substantial 

evidence on compe[itive effects, namely volatility of share, trends toward concentration, and 

ease of entry and expansion. I attempted to review thesc more dynamic factors in my assessment 

a'  Harris Amended Report at ¶ 29. 
"x  Harris Amended Report at ¶ 28 footnote 36. The Han~is Rcport states ,"it also may be appropriate for 
tl~e competitive analysis to consider a Uiddinc model ... Additionally, suppliers of healtli insurance 
products often have little or no effective capacity constraints ... In such a market it may bc appropriatc to 
assign each producer capable of competing for new sales an equal market share." 
Another sourcc for relativc size of the WPA insurers is from the Pittsburgh Business Times. This lists the 
top insmers as Hi;hmark Inc., widi 55,043,024,293 admifted assets; [ndependence Blue Cross, with 
$3,775,769,988 admitted assets, Ga~ital Bluc Cross, with 51.432,82~,816 admitted assets; Aema Health 
Inc., with $911,372,330 admitted assets; and UPMC Hcalth Plan, with $858,210,992 admitted assets (all 
nun~bers as of Dec. 31, 2011). (Pravlik, Melissa, "Iop ~: Major health insurers operatine in 
Pcmisylvania," Pittsburgh Busiiaess Trmes, August 31, 2012, available at 
htfi://www.bizi ouma I s.con~/ni t tsbureU/nc~vs/2012/03/3 I/maj or-health-insurers-oneratin2-i n-pa. html). 
;'Additional information on estimated shares by insurer for mctropolitan areas in the US is provided in a 
recent report by thc American Medical Association en[itled Competition in Health Insurance: A 
Comprehensivc Study of U.S. Markets (201 I Opdate). This study reports shares for the PittsUurgh and 
Erie MSAs in WPA of 71°io and R3%, respectively, for the top two insurers in the combi~ed HMO and 
PPO product segments. I present additional inforniation on Highmark's operations in Appendix IV. 
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of market power ai~d competition becaus~ static shares may understate or overstate the 

competitive significance of firnis. 

In making this assessment, I revie~~~ed a number of diPferen[ sources oY infonnation: 

Table 2 
Estimated Admissions to WPAHS in January -June 2012 by Commercial Insurer 

Region: 29-County Western PA (WPA) Area 

Admissions 
Totol 

Share 

Admissions 
AlleghenyGeneral 

Share 

Admissions 
Forbes Regional 

Share 

Admissior,s 
Alle-Kiski 

Share 

Admissiors 
Canonsburg 

Share 

Admissiors 
West Penn 

Share 

Note: All O!her indudes Communiiy Care BHO, Forbes Hospice, Commercial Otner, Valuz Behavioral, Choiw Care VPO, Value 8ehavioral 

Health, Prison Healxh System, Commercial Other 1, Family Hospicr, p~~on ~Amcricarel. Ur.iteC Behaviorai Health, V.A. Medical Center. Aema 

Affordable H!th Src Gdden Rule Insurance, Instihcinnal Other, LvirgDOno~. Privace ileaCh.ca:eSystem, FirtHealth (PPOJ 

Source: Da[a provitled by WPAHS (P1~ Economist ReGuest 4217.xisx)_ 
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Total 	
Revenue 

Share 

A~legheny Gene Revenue 
Share 

Forbes RegionalRevenue 
Share 

Alle-Kiski 	
Admissions 

Share 

Canonsburg 	
Revenue 

Share 

West Penn 	
Revenue 

Share 
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Table 3 

Estimated Revenue to WPAHS in January - June 2012 by Commercial Insurer 
Region: 29-County Western PA (WPA) Area 

Note: All Other indudes Communiry Care BHq Forbes Ho,pice, Comraercial O,Fer, Vaiue Behavwral, Cnoice Care 7P[7. Value eehavloral 

Heatth, Prison HealchSVStee, Commer•_ial Otherl, Pamily Ho-pi~a. Devon IAmenrare). United Behawo2l Healch, VA. ~9edlcal Center, Aetna 

AfF6rLa61e HI[h Src, 6olaeri kule inniran:e, InsEiartional Other, LiwnE p onor, Prvate Healthcare Systsm, Rrs[Healffi (PPC). 

Source_ Da-a pmvld=_c by `.1PFHS (PID Emnom;st R~qucst 4.2.11.nis..~ 
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Hi~_hntark Documents: Highmark's docwnents include surveys of tl~e insurance marketplace in 

WPA and estimates of shares for individual insurers in various customer segroents or employer 

size categories. A market research study conducted for Highmark included a survey of 

respondents residing in WPA and other nearby re_ions that asked for the name of their primary 

health insurai~ce plan. Based on these survey results, tlie study calculated "market shares' by 

insw~er in WPA for enrollees aged 18-64 attm~ally for the period 2005 to 2011.' a  The results, 

summanzed in Table 4, indicate that Highmark~s share increased from 60% to 6~4/0 ovzr the 

period. Of the other insurers, UPMG's share was 8% as of 2011, and HealthAinerica's sliare was 

essen4ally flat in the 6-7% rat~ge over [he period. AeMa, United Healthcare (UHC), and 

Geisineer hace reported lower shares in the 1-4°o range.'- 

. Fli~~i~murk Siq,plemenr.il Re.p~_~i .., '~,~ ; I! i I ~ _ _ I :~~,t ;.i 1i~om the Penns }  Icania hisuranec 
Dep~,irtment. A9,u~k~t SiuJ~ U;nc Abl: A1~r,t~rn P:a. AA~:i~c.A: Ccutral PA. W"ave VI: We-st Virgittia, Ma}~ 
'01 L UPE-9006?S-t-~h? sit CPI.-(iU0681 i lsamplc ~izc is ~,346 respondcnts). .Accordi~e ro the 
document, the smdy marked thc I(i" year that a smdy was conducted in WP.A. The survey used telephone 
and intemet suney methodologies and the data collection took plam between January and March, '_011. 
(UPE-0006787). The document summarizes results for tUe uninsured se~ment fust aod then the majority 
of tlie documznt (UPE-0006808-863) describes suney results regardin~ "market share" by gcc~graphic 
area, ave ran~e of respoi~dents, product segment, a~d employer size. 
's  Highmark's share in 201 I appears to be substantially lo~ er than 65% in central Pennsylvania and West 
Vireinia where the same market survey rcports market shares of 2R% and 37`%, respectively, for 
Highmark (sce Hiehmark Supplemental Respons-e to PID Infonnation Rcquest 3.~ from thc Pennsyl~ania 
Insurance Department. Market Smdy Wave XVI: Western PA, Wace X: Ce~~val PA, Wave VI: West 
Virginia. May 201 l, UPE-0006784-R62 at UPE-0006R1 ~). Also +ee Hiehmark Supplemental Response to 
PID lnfonnation Request 3.5 from the Pemisylvania lnsurance Dopartmcnt. Maiket Smdv l~'a~e XV: 
Westzm PA, Wave l?~: Cenval PA. Wave V: West Vir~inia, May 2010, UPE-0006~96-783, ~al~ich 
provides similar survey data and results. 
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Table 4 

Estimated Share in WPA by Insurance Company* 
Time Period: 2005 - 2011 

Highmark 	60% 60% 60% 62% 62% 62% 65% 
Aetna 	 2% 3% 3% 3% 3% 3% 2% 

HealthAmerica 	9% 7% 7% 6% 6% 7% 6% 
UPMC 	13% 8% 9% 8% 6% 7% 8% 
UHC 	 2% 3% 4°/a 3% 3% 3% 4% 
Geisinger 	1% 2% 1% 1% 3% 2% 2% 
Other 	13% 17% 16% 17% 17% 16% 13% 

Note: 
*Survey respondents aged 18 to 64were asked for the name of their primary health insurance plan. 
Based on these survey results, the study calculated "market shares' overtime in WPA. Sample size 
is 3,346 respondents. 

Source: Market Study Wave XVI: Western PA, Wave X: Central PA, Wave VI: West Virginia, May 2011. 
UPE-0006784-862, UPE-0006817. 

Rivals' shares for the narrower WPA ~eography from these Highmark documents differ 

considerably from those estimated from state-wide data for each of the insurers, and generally 

are higher for Highmark and lower for rivals. Aetna's (-3% vs. 14%,) and Geisinger's (2% vs. 

6%) shares of survey mentions compared are considerably lower and Highmark's ((3% vs. 47%) 

are much higher than those from the state-wide data, and are generally more consistent with the 

shares based on WPAHS admissions and revenue estimates. $tate-wide data include estimates of 

premiums written and members through 2012. Appendix II A scts out a systematic review of 

data reported to the PID by insurers at the state level from 2008 to 2012 for annual premiums 

written and for members by insurer. 5 '̀ With regard to volatility of share, the state-wide data show 

that UPMC has grown while other rivals have largely stayed flat or slightly declined. 

'~ I note tUat thc state-wide data are consistcnt with the data and information identified as relevani for 
evaluating sl~ares in Section 1403: "In deterniining the rcicvant product ai~d geograpl~ical markets, the 
deparm~ent shall eive due consideration to, among othcr things, the definitions or auidelines, if any, 
promulgated by the NAIC and to infonnation, if any, submitted by parties to thc acquisition. ln the 
absence of sufficient information to the contrary, the relevant product market is assumed to be the direct 
wriiten insurancc premium for a line of busii~ess, such line being that used in the annual statement 
required to bc filed hy insurers doin~ business in this Commonwcalth and the rele~ant gco~~raphica] 
mazket is assumed to be this Commonwealth." 40 PS j991.1403. Howevcr, l note that state-level data 
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