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BEFORE THE INSURANCE COMMISSIONER
OF THE
COMMONWEALTH OF PENNSYLVANIA

ORDER

AND NOW, this df a)up—day of , 2008, in accordance with
Section 905(c) of thé Pennsylvania Insurance Department Act, Act of May 17, 1921,
P.L. 789, as amended, P.S. § 323.5, I hereby designate Ronald A. Gallagher, Deputy
Insurance Commissioner, to consider and review all documents relating to the market
conduct examination of any company and person who is the subject of a market conduct
examination and to have all powers set forth in said statute including the power to enter
an Order based on the review of said documents. This designation of authority shall

continue in effect until otherwise terminated by a later Order of the Insurance

Commissioner.

L2

J oel. 87 Ario

Insurance Commissioner




BEFORE THE INSURANCE COMMISSIONER
OF THE
COMMONWEALTH OF PENNSYLVANIA

INRE: . VIOLATIONS:

CHICAGO TITLE INSURANCE © 40 P.S. §§ 323.3(a), 910-24.1, 910-23,
COMPANY © o 910-26.1(4), 910-27, 910-37(a),

601 Riverside Avenue : 910-37(h),and 1171.4

Jacksonville, FL. 32204
31 Pa. Code § 126.1

Respondent. : Docket No. MC09-10-004

CONSENT ORDER

AND NOW, this /3 2 dayof M vember , 2009, this Order is hereby
issued by the Insurance Department of the Commonwealth of Pennsylvania pursuant to

the statutes cited above and in disposition of the matter captioned above.

1. Respondent hereby admits and acknowledges that it has received proper notice
of its rights to a formal administrative hearing pursuant to the Administrative Agency

Law, 2 Pa.C.S. § 101, et seq., or other applicable law.

2. Respondent hereby waives all rights to a formal administrative hearing in this
matter, and agrees that this Consent Order shall have the full force and effect of an Order
duly entered in accordance with the adjudicatory procedures set forth in the

Administrative Agency Law, supra, or other applicable law.




3. Without admitting the allegations of fact and conclusions of law contained herein,
the Respondent specifically denies that ifc violated any law or regulation of the
Commonwealth. Compliance with this Order shall not (i) be interpreted to settle any
question of law, (ii) constitute an admission by the Respondent that any violation of law or
regulation of the Commonwealth occurred, or (iii) impair the validity of the Respondent’s

existing contracts with its agents in the Commonwealth.

FINDINGS OF FACT

4. The Insurance Department finds true and correct each of the following Findings of

Fact:

(a) Respondent is Chicago Title Insurance Company, and maintains its address at

601 Riverside Avenue, Jacksonville, Florida 32204,

(b) A market conduct examination of Respondent was conducted by the Insurance
Department covering the period from January 1, 2006 through December 31,

2006.

(¢) On September 23, 2009, the Insurance Department issued a Market Conduct

Examination Report to Respondent.




(d)

O

A response to the Examination Report was provided by Respondent on

October 15, 2009.

The Examination Report notes violations of the following:

(i) 40 P.S. § 323.3(a), which requires every company subject to examination

(ii)

(iif)

(iv)

to keep all records and documents relating to its business in such manner
as may be required in order that the Department may verify whether the

company has complied with the laws of this Commonwealth;

40 P.S. § 910-24.1, which requires a title insurance agent to hold a valid
certificate of qualification issued by the Insurance Department and performs
the acts listed in Section 724(a) under a written contract with a licensed title

company;

40 P.S. § 910-25, which requires every title insurance company authorized to
transact business within this Commonwealth to, from time to time, certify to
the Commissioner the names of all agents appointed by it in this

Commonwealth;

40 P.S. § 910-26.1(4), which requires agents to render accounts to the title
insurer detailing all transactions and remit all funds and policies due under

the contract to the title insurer on a specified basis;




(v) 40P.S. § 910-27, which requires every agent of a title insurance company to
keep the books, records, accounts and vouchers pertaining to the business of
title insurance, in such manner that the commissioner or his authorized
representative may readily ascertain from time to time, whether or not the

agent has complied with all of the applicable provisions of this Act;

(vi) 40P.S. § 910-37(a), which requires every title insurance company to file
with the commissioner every manual of classifications, rules, plans and
schedules of fees and every modification of any of the foregoing relating to
the rates which it proposes to use. Every such filing shall state the proposed
effective date thereof, and shall indicate the character and extent of the

coverage contemplated;

(vii) 40P.S. § 910-37(h), which provides that no title insurance company or agent
of a title insurance company shall charge any fee for any policy or contract of
title insurance except in accordance with filings or rates which are in effect
for said title insurance company or such agent of a title insurance company as
provided in this article, or in accordance with subsections (f) and (g) of this

section;

(viii) 40 P.S. § 1171.4, which prohibits any person from engaging in this state in

any trade practice which is defined or determined to be an unfair method of




competition or an unfair or deceptive act or practice in the business of

insurance pursuant to this act; and

(ix) Title 31, Pa. Code § 126.1, which requires all title insurance companies and
agents of title insurance companies issuing mortgagee’s title insurance upon
a loan made simultaneously with the purchase of all or a part of the real
estate securing the loans, where no owner’s title insurance policy has been
ordered; shall, prior to the disbursement of the loan funds or the issuance of
the mortgagee’s title policy, cause the mortgagor to be advised in writing of
the fact that a mortgagee’s title insurance policy is to be issued, of the fact
that the policy does not afford title insurance protection to the owner-
mortgagor, and of the owner-mortgagor’s right to obtain title insurance in his
own favor; and if the mortgagor elects not to purchase owner’s title
insurance, the title insurance company shall obtain from the mortgagor a
statement in writing that the mortgagor has received the notice and that the

mortgagor waives the right to purchase owner’s title insurance.

CONCLUSIONS OF LAW

5. Inaccord with the above Findings of Fact and applicable provisions of law, the

Insurance Department makes the following Conclusions of Law:




(a) Respondent is subject to the jurisdiction of the Pennsylvania Insurance

Department.

(b) Violations of 40 P.S. §§ 910-24.1, 910-25, 910-26.1(4), 910-27, 910-37(a) and
910-37(h) are punishable by the following, under 40 P.S. § 910-48: The
commissioner may, if he finds that any person or organization has violated any
provision of this article, impose a penalty of not more than $500 for each
violation. If the violation is willful, the commissioner may impose a penalty of
not more than $5,000 for each violation, in addition to any other penalty provided

by law.

(c) Violations of 40 P.S. § 1171.4 are punishable by the following, under 40 P.S.

§1171.9:

(i) cease and desist from engaging in the prohibited activity;

(i) suspension or revocation of the license(s) of Respondent.

(d) In addition to any penalties imposed by the Department for violations of the Unfair
Insurance Practices Act (40 P.S. §§ 1171.1 — 1171.5), the Department may, under
40 P.S. §§ 1171.10 and 1171.11, file an action in which the Commonwealth Court

may impose the following civil penalties:

(i) for each method of competition, act or practice which the company knew or




should have known was in violation of the law, a penalty of not more than five

thousand dollars ($5,000.00);

(i1) for each method of competition, act or practice which the company did not
know nor reasonably should have known was in violation of the law, a penalty

of not more than one thousand dollars ($1,000.00).

ORDER

6. In accord with the above Findings of Fact and Conclusions of Law, the Insurance

Department orders and Respondent consents to the following:

(a) Respondent shall not engage in the activities described herein in the Findings of

Fact and Conclusions of Law,

(b) Respondent shall file an affidavit stating under oath that it will provide each of its
directors, at the next scheduled directors meeting, a copy of the adopted Report
and related Orders. Such affidavit shall be submitted within thirty (30) days of the

date of this Order,

(c) Respondent shall comply with all recommendations contained in the attached
report by providing written notice to its agents of their obligation as licensed

producers to comply with all applicable laws and regulations of the




Commonwealth of Pennsylvania and the Pennsylvania Department of Insurance
particularly with regard to their obligations under the Title Insurance Act and the

statutes and regulations cited in the report.

(d) The company shall comply with the recommendations in the report by

implementing the recommendations which implicate its direct responsibilities
under the law, consisting of: making quarterly filings with the Department for
additional charges in especially difficult title matters, special fees for affirmative
risks coverages and policies issued in excess of the filed rate; ensuring that all
agents are properly licensed; and ensuring that all agents are properly appointed.
Otherwise, the company shall notify agents of their responsibilities as provided in

paragraph 6(c) above.

(¢) To the extent not already done, Respondents will ensure that refunds of all

®

overcharges are issued to consumers within 30 days of this Order, whether by the
company directly, or the agent or agents. Nothing in this Order absolves an agent
from his or her potential liability for refunds for overcharges, nor does this Order

preclude the company from seeking reimbursement for such, if appropriate.

Respondent shall pay Twelve Thousand, Five Hundred ($12,500.00) to the
Commonwealth of Pennsylvania in settlement of all violations contained in the

Report.




(g) Payment of this matter shall be made by check payable to the Commonwéalth of
Pennsylvania. Payment should be directed to Sharon L. Fraser, Bureau of Market
Conduct, PA Insurance Department, 1227 Strawberry Square, Harrisburg,
Pennsylvania 17120. Payment must be made no later than thirty (30) days after

the date of this Order.

7. In the event the Insurance Department finds that there has beén a breach of
paragraph 6 of this Order, the Department may, in its discretion, pursue any and all legal
remedies available, including but not limited to the following: The Department may
enforce the provisions of this Order in the Commonwealth Court of Pennsylvania or in any
other court of law or equity having jurisdiction, or it may enforce the provisions of this
Order in an administrative action pursuant to the Administrative Agency Law, supra, or

other relevant provision of law.

8. Alternatively, in the there has been a breach of any of the provisions of paragraph 6
of this Order, the Department may declare this Order to be null and void and, thereupon,
reopen the entire matter for appropriate action pursuant to the Administrative Agency

Law, supra, or other relevant provision of law.

9. In any such enforcement proceeding, Respondent may contest whether a breach of

the provisions of this Order has occurred.




10. Respondent hereby expressly waives any relevant statute of limitations and

application of the doctrine of laches for purposes of any enforcement of this Order.

11. This Order constitutes the entire agreement of the parties with respect to the

matters referred to herein, and it may not be amended or modified except by an amended

order signed by all the parties hereto.

12. This Order shall be final upon execution by the Insurance Department. Only the
Insurance Commissioner or a duly authorized delegee is authorized to bind the Insurance

Department with respect to the settlement of the alleged violations of law contained

herein, and this Consent Order is not

Commissioner or a duly authorized delegee.

BY:

effective until executed by the Insurance

CHICAGO TITLE INSURANCE COMPANY,
Respondent

President/ Vibe' President U pbecl , 7. Ll

Seeretary/ Treasurer

Tl L

COMMONWEALTI OF FENNSYLVANIA
By: Ronald A. Gallagher, Jr.
Deputy Insurance Commissioner
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I. INTRODUCTION

The Market Conduct Examination was conducted on Chicago Title Insurance
Company (“the Company”), in the office of the Pennsylvania Insurance Department,

located in Harrisburg, Pennsylvania.

The Pennsylvania Market Conduct Examination Report (“Report”) generally notes
only those items to which the Department, after review, takes exception. However,
the Report may include management recommendations addressing areas of concern |
noted by the Department, but for which no statutory violation was identified. This
enables Company management to review those areas of concern in order to determine
the potential impact upon Company operations or future compliance. A violation ié
any instance of Company activity that does not comply with an insurance statute or

regulation. Violations contained in the Report may result in imposition of penalties.

Throughout the course of the examination, Company officials were provided with
status memoranda, which referenced specific policy numbers with citation to each
section of law violated. Additional information was requested to clarify potential
violations. An exit conference was conducted with Company personnel to discuss the
various types of violations identified during the examination and review written

summaries provided on the violations found.

The courtesy and cooperation extended by the officers and employees of the

Company during the course of the examination is hereby acknowledged.



The undersigned participated in this examination and in preparation of this Report.

Ceally/

Chester A. Derk, Jr., KIE, HIA
Market Conduct Division Chief

fine A. Coleman
Market Conduct Examiner

J
l) L.om c 8 /' /‘cc.OL
Diane B. Freed

Market Conduct Examiner




II. SCOPE OF EXAMINATION

The Market Conduct Examination was conducted on Chicago Title Insurance
Company at the office of the Pennsylvania Insurance Department located in
Harrisburg, Pennsylvania. The examination was conducted pursuant to Sections 903
and 904 of the “Insurance Department Act,” the Act of May 17, 1921, P.L. 789, No.
185, Art., IX, as amended 40 P.S. §§323.3, 323.4 and covered the experience period
of January 1, 2006 through December 31, 2006, unless otherwise noted. The purpose
of the examination was to determine the Company’s' compliance with Pennsylvania

insurance laws and regulations.
The examination focused on Company operations in the following areas:

1. Underwriting Practices and Procedures
2. Rating
3. Forms

4. Licensing



III. COMPANY HISTORY AND LICENSING

The Company was incorporated under the laws of Missouri on August 30, 1961 and
commenced business on August 31, 1961. The Company was acquired by Fidelity

National Financial, Inc. in 2000.

LICENSING

Chicago Title Insurance Company is currently licensed to write title insurance in the
Commonwealth of Pennsylvania under a Certificate of Authority last issued April 1,

2009.

The Company is licensed in the District of Columbia, Puerto Rico, U.S. Virgin

Islands and all states except Iowa. It is also licensed in Canada.

The Company’s total direct premium earned in Pennsylvania was $41,842,649 as of

its 2007 annual statement.



IV. UNDERWRITING PRACTICES AND PROCEDURES

As part of the examination, the Company was requested to supply .manuals,
underwriting guides, bulletins, directives or other forms of underwriting procedure
communications. The purpose of this review was to identify any inconsistencies
which could be considered discriminatory, specifically prohibited by statute or

regulation, or unusual in nature. No violations were noted.



V. RATING

The purpose of the review was to measure compliance with Section 737 of the
“Insurance Company Law,” the Act of May 17, 1921, P.L. 682, Art., VII, as amended
40 P.S §910-37, which requires every title insurance company to file with the
Insurance Commissioner every manual of classifications, rules, plans, and schedules
of fees and every modification of any of the fofegoing relating to the rates which it
proposes to use in the Commonwealth. In addition, this section of the law prohibits a
title insurance company or agent of a title insurance company from charging any fee
for any policy or contract of title insurance except in accordance with filings or rates
which are in effect for the title insurance company or agent of a title insurance
company as prox}ided in this article of the law, or in accordance with subsections (f)

and (g) of this section.

To perform this review, the Department selected 150 lender policies and 150 owner
policies from the universe of 16,078 lender policies and 11,812 owner polices that

were issued during the experience period by the Company.

All rates, forms and rules used by the Company must be filed with and approved by
the Pennsylvania Insurance Department. The rates approved for use by Chicago Title
Insurance Company effective January 1, 2005, August 1, 2005 and May 1, 2006, were
published by the Title Insurance Rating Bureau of Pennsylvania (“TIRBOP”) and
contain rules governing the writing of title insurance. General Rule 2.7 of the Manual
of Title Insurance Rating Bureau (2005 and 2006) (“Rate Manual”) states: “No
policy, endorsement or other coverage may be issued which varies the terms,
conditions, stipulations or exclusions of a policy unless first approved by the
Department.” In addition, the Company was requested to provide quarterly reports
that are required if additional charges or special fees are made under Section 2.3 or

Section 2.4 of the TIRBOP Manual.  The examiners were able to determine




compliance with the Company’s filed and approved rating plans by reviewing
documentation supporting the charges listed in Sections 1100, 1200 and 1300 of the
HUD-1 settlement sheet.

The following findings were made:

A. 1 Violation as a result of the Company not obtaining a valid waiver. The

violation is of the Unfair Insurance Practices Act, the Act of July 22,

1974, P.L. 589, No. 205, Section 4, as amended 40 P.S. §1171.4 which:
Requires no person shall engage in this state in any trade
practice which is defined or determined to be an unfair method
of competition or an unfair or deceptive act or practice in the
business of insurance pursuant to this act.

AND the Department’s regulations at 31 Pa. Code §126.1 which:

Requires all title insurance companies and. agents of title
insurance companies, issuing mortgagee’s title insurance upon
a loan made simultaneously with the purchase of all or a part of
the real estate securing the loans, where no owner’s title
insurance policy has been ordéred; shall, prior to the
disbursement of the loan funds or the issuance of the
mortgagee’s title policy, cause the mortgagor to be advised in
writing of the fact that a mortgagee’s title insurance policy is to
be issued, of the fact that the policy does not afford title
insurance protection to the owner-mortgagor, and of the owner-
mortgagor’s right to obtain title insurance in his own favor; and
if the mortgagor elects not to purchase owner’s title insurance,
the title insurance company shall obtain from the mortgagor a

statement in writing that the mortgagor has received the notice




and that the mortgagor waives the right to purchase owner’s

title insurance.

B. 22 Violations as a result of the Company not producing documentation in
order to determine compliance. The violations are of the Insurance
Company Law at 40 P.S. §910-27 which:

Requires every agent of a title insurance company shall keep
his, her or its books, records, accounts and vouchers pertaining
to the business of title insurance, in such manner that the
commissioner or his authorized representative may readily
ascertain from time to time, whether or not the agent has
complied with all of the applicable provisions of this act.
Failure to comply with this section shall be a ground for
revocation of the agent’s license.
AND the Insurance Department Act at 40 P.S. §323.3(a) which:

Requires every company or person subject to examination in
accordance with this act must keep all books, records, accounts,
papers documents and any or all computer or other recordings
relating to its property, assets, business and affairs in such
manner and for such time periods as the Department, in its
discretion, may require in order that its authorized
representatives may readily ascertain whether the company or

person has complied with the laws of this Commonwealth.

Of the 22 violations, 14 violations were the result of the
Company not providing records in order to determine
compliance. The remaining eight (8) violations were the result
of the Company not providing policies, endorsements and

additional disbursement sheets.



C. 11 Violations as a result of the Company’s failure to provide
documentation to support charges on the HUD settlement sheet. The
violations are of the In&urance Company Law at 40 P.S. §910-27 which:

Requires every agent of a title insurance company shall keep
his, her or its books, records, accounts and vouchers pertaining
to the business of title insurance, in such manner that the
commissioner or his authorized representative may readily
ascertain from time to time, whether or not the agent has
complied with all of the applicable provisions of this act.
Failure to comply with this section shall be a ground for
revocation of the agent’s license. ‘
AND the Insurance Company Law at 40 P.S. §910-37(h) which:
Requires that beginning ninety days after the effective date of
this amendment, no title insurance company or agent of a title
insurance company shall charge any fee for any policy or
contract of title insurance except in accordance with filings or
rates which are in effect for said title insurance company or
such agent of a title insurance company as provided in this
article, or in accordance with subsections (f) and (g) of this
section.
AND the Insurance Department Act at 40 P.S. §323.3(a) which:

Requires every company or person subject to examination in
accordance with this act must keep all books, records, accounts,
papers documents and any or all computer or other recordings
relating to its property, assets, business and affairs in such
manner and for such time periods as the Department, in its
discretion, may require in order that its authorized
representatives may readily ascertain whether the company or

person has complied with the laws of this Commonwealth.



Of the 11 violations noted, seven (7) violations were the result
of the Company not providing documentation to support the
charges and/or pass through charges under Sections 1100 and
1200 of the HUD-1 sheet according to Section 2.1 and Section
3.4 in the Rate Manual. This resulted in overcharges of

$320.00. The remaining four (4) violations were the result of

the Company not providing documentation to support the

charges and/or pass through charges under Sections 1300 of the
HUD-1 sheet according to Section 2.1 and Section 3.4 in the
Rate Manual. This resulted in overcharges of $125.00.

D. 21 Violations as the result of the Company not filing with the Department

quarterly during the experience period year additional charges in

especially difficult title matters, special fees for affirmative risks coverages

and policies issued in excess of the filed rate of $30,000,000 as required.
The violations are of the Insurance Company Law at 40 P.S. §910-37(a)

which:

Requires every title insurance company to file with the
commissioner every manual of classifications, rules, plans, and
schedules of fees and every modification of any of the
foregoing relating to the rates which it proposes to use. Every
such filing shall state the proposed effective date thereof, and
shall indicate the character and extent of the coverage

contemplated.

E. 82 Violations as a result of the Company making inappropriate charges on

the HUD settlement sheet. These are violations of the Insurance Company

Law at 40 P.S. §910-37(h) which:

10



Requires that beginning ninety days after the effective date of
this amendment, no title insurance company or agent of a title
insurance company shall charge any fee for any policy or
contract of title insurance except in accordance with filings or
rates which are in effect for said title insurance company or
such agent of a title insurance 'company as provided in this
article, or in accordance with subsections (f) and (g) of this

section.

Of the 82 violations noted, 36 violations were the result of the
Company charging incorrect rates according to the Policies and
Rates Section in the Rate Manual. This resulted in overcharges
of $4,601.93 and undercharges of ($117.67). Twenty-three
(23) violations were the result of the Company charging
incorrect amounts for endorsements according to the
Endorsements and Rates Section in the Rate Manual. This
resulted in overcharges of $2,035.00 and undercharges of
($381.26). Seventeen '(17) violations Were the result of the
Company charging inappropriate charges and/or pass through
charges under Sections 1100 and 1200 of the HUD-1 sheet
according to Section 2.1 and Section 3.4 in the Rate Manual.
This resulted in overcharges of $1,695.00. The remaining six
(six) violations were the result of the Company charging
inappropriate charges and/or pass through charges under the
Section 1300 of the HUD-1 sheet according to Section 2.1 and
Section 3.4 in the Rate Manual. This resulted in overcharges of

$205.00.

11



F. 63 Violations as a result of charging excess settlement and/or closing fees
and not properly disclosing information on the HUD-1 settlement sheets.
These are violations of the Unfair Insurance Practices Act, the Act of July
22 1974, P.L. 589, No. 205, Section 4, as amended 40 P.S. §1171.4 which:

Requires no person shall engage in this state in any trade
practice which is defined or determined to be an unfair method
of competition or an unfair or deceptive act or practice in the

business of insurance pursuant to this act.

Of the 63 violations noted, 33 violations were the result of the
Company charging settlement or closing cost fees without
demonstrating that an advance written notice was given to the
applicant. The remaining 30 violations noted were the results
of the Company not properly disclosing information on the

HUD-1 settlement sheet.

G. 2 Violations as a result of the Company not providing HUD-1 settlement
sheets. The violations are of the Unfair Insurance Practices Act at 40 P.S.
§1171.4 which:

Requires no person shall engage in this state in any trade
practice which is defined or determined to be an uﬁfair method
of competition or an unfair or deceptive act or practice in the
business of insurance pursuant to this act.
AND the Insurance Department Act at 40 P.S. §323.3(a):

Requires every company or person subject to examination in
accordance with this act must keep all books, records, accounts,
papers documents and any or all computer or other recordings
relating to its property, assets, business and affairs in such

manner and for such time periods as the Department, in its

12



discretion, may require in order that its authorized
representatives may readily ascertain whether the company or

person has complied with the laws of this Commonwealth.

13




V1. FORMS

All files were reviewed to verify the use of Department approved forms in compliance
with the Insurance Company Law at 40 P.S. §477b, Approval of Policies, Contracts,
etc., Prohibiting the Use Thereof Unless Approved. During the experience period of
the examination, the Insurance Company Law provided that it shall be unlawful for
any insurance company to issue, sell, or dispose of any policy contract or certificate
covering fire, marine, title and all forms of casualty insurance or use applications,
riders, or endorsements in connection therewith, until the forms have been submitted

to and formally approved by the Insurance Commissioner. No violations were noted.

14



- VII. LICENSING

In order to determine compliance with the licensing requirements of the Insurance
Company Law at 40 P.S. §§910-24 - 910-31, the Company was asked to provide a list
of active agents during the experience period. In addition, the Company was asked to
submit a list of all agents whose contracts or agency agreements were canceled during
the experience period. The Company’s policy files were also reviewed for the

purpose of identifying agents.
The following findings were made: |

A. 3 Violations as a result of the Companies failure to obtain a written
contract with three of its agent. The violations are of the Insurance
Company Law at 40 P.S, §910-24.1 which:

Requires a title insurance agent to hold a valid certificate of
qualification issued by the Insurance Department and performs
the acts listed in section 724(a) under a written contract with a

licensed title insurance company.

The following agents were found to be writing policies but did not have a

written contract with the licensed title insurance company.

Agent
Lloyds and Hanson Abstract

Landtech Abstract, Inc.
L & M Settlement Services/ Kathy Lavelle

B. 4 Violations as a result of the Company’s failure to certify a list of its
appointed agents. The violations are of the Insurance Company Law at 40

P.S. §910-25 which:

15



Requires every title insurance company to certify to the
commissioner the names of all agents appointed by it in this

Commonwealth.

The following agents were found to be writing policies without having an
appointment. The Company failed to file a notice of appointment and
submit appointment fees to the Department.

Agent

Grenen & Birsic, PC

Northwest Settlement Agency, LLC

L & M Settlement Services/ Kathy Lavelle
Security Settlement Services, Inc.

. 7 Violations as a result of the Company failing to require agents to render
accounts and remit all funds and policies on a specified basis. These are
violations of the Insﬁrance Company Law at 40 P.S. §910-24.2 which:
Requires agents to assume financial responsibility for all of the
acts which the agent was appointed to perform by the title
insurance company
AND the Insurance Company Law at 40 P.S. §910-26.1(4) which:
Requires agents to render accounts to the title insurer detailing
all transactions and remit all funds and policies due under the

contract to the title insurer on a specified basis.

The following agents failed to remit funds and policies on a specified basis.

Agent

Anthracite Abstract Company

Robert M. Danenberg & Associates
Jenkins Abstract Company

Jenkins Abstract Company

Tri-County Abstract, Inc.

Robert M. Danenberg & Associates, LLC

16



Robert Chalphin Associates, Inc.

17



VIII. DEPARTMENT CONCERNS

The Department notes concerns involving business practices related to closing and/or
settlement costs which practices may not be within the Company's direct control or
direction. Accordingly, such practices are not designated herein as title violations by
the Company, as within the Department's regulatory authority. These concerns were

brought to the attention of the Company for their review and response.

Related to the appropriateness of closing and/or settlement costs, the Company noted
that it does not receive compensation or payment for anything other than the actual
title insurance. As a general rule, the Company does not request or require
documentation to support charges listed on HUD settlement sheets as a precondition
to issuing a policy, because the charges do not constitute insurance premium. Another
frequently noted concern was that, in many cases, the title or settlement agent was
unable or unwilling to produce to the Company, documentation to support charges
made. As such, in many cases, the third party charges could not be supported by

documentation.

Some of the more frequently noted concerns involved charges for delivery fees, which
ranged from $10.00 to $128.00, and recording service fees, which ranged from no
charge to $45.00. Numerous charges were also noted for email and document
preparation, ranging from $25.00 to $200.00, settlement/closing fees from no charge
to $295.00, and wire fees ranging from $10.00 to $100.00. Other fees noted included
attorney fees from no charge to $550.00, notary fees from no charge to $91.00,
administrative fees from no charge to $70.00, conveyance fees from no charge to
$1,000.00, signing fees from no charge to $300.00, and e-storage fees, ranging from
no charge to $45.00.
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These concerns were not uniform or consistent, in that they were not identified in
every file reviewed. Also, there was wide disparity in the number of concerns
involving fees and the corresponding charges made, supporting the fact there is a
general lack of uniformity in the settlement process. One conclusion may be that this

puts the consumer at a disadvantage, resulting in potentially higher costs.
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IX. RECOMMENDATIONS

' The recommendations made below identify corrective measures the Department finds
necessary as a result of the number of some violations, or the nature and severity of

other statutory or regulatory violations, noted in the Report.

1. The Company must review the Unfair Insurance Practices Act specifically 40
P.S. §1171.4 and the Department’s regulations at 31 Pa. Code §126.1 with its
agents to ensure that the owner-mortgagor is advised in writing of the right to
obtain title insurance in his own favor. This is to ensure that violations noted

in the Report do not occur in the future.

2. The Company must reinforce internal controls to ensure that all records and
documents are maintained in accordance with the Insurance Department Act
and the Insurance Company Law so that violations noted in the Report do not

occur in the future.

3. The Company must review the Insurance Company Law at 40 P.S. §910-37(h)
and must take appropriate measures to ensure the rating violations listed in the
Report do not occur in the future. The overcharges noted in the Rating Section
of this Report must be refunded to the insureds and proof of such refunds must
be provided to the Insurance Department within 30 days of the Report issue
date.

4. The Company must make quarterly filings with the Department for additional
charges in especially difficult title matters, special fees for affirmative risks
coverages and policies issued in excess of the filed rate as required. This is to
ensure that violations noted under the Insurance Company Law at 40 P.S.

§910-37(a) do not occur in the future.
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. The Company must implement procedures with its agents to ensure that each
agent provides the consumer, in advance of the day of closing, a written notice
that an additional expense niay be incurred when scheduling a closing out-of-
office or after-hours. This is to ensure that violations of the Unfair Insurance

Practices Act at 40 P.S. §1171.4 noted in the Report do not occur in the future.

. The Company must implement procedures to ensure that the violations of the
Unfair Insurance Practices Act at 40 P.S. §1171.4, regarding the proper
disclosure of information on the HUD-1 settlement sheet noted in the Report,

do not occur in the future.

. The Company must reinforce internal controls to ensure that all records and
documents are maintained in accordance with the Insurance Department Act
and the Unfair Insurance Practices Act so that violations noted in the Report do

not occur in the future.

. The Company must ensure all agents have a written contract with the
Company, as required by the Insurance Company Law at 40 P.S. §910-24.1

prior to accepting business from an agent.

. The Company must ensure that all agents are properly appointed, as required
by the Insurance Company Law at 40 P.S. §910-25 prior to accepting business

from an agent.

10. The Company must review the Insurance Company Law at 40 P.S. §§910-24.2

and 910-26.1(4) to ensure all agents assume financial responsibility and remit

all funds and policies on a specified basis.
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CHICAGO TITLE INSURANCE COMPANY

171 North Clark Street, 8" Floor, Chicago, Illinois, 60601-3294

Michael J. Rich

Vice President and Regulatory Counsel
Phone: 904.854.3558

Fax: 904.357.1206

Email: michael.rich@fnf.com

October 14, 2009

VIA E-MAIL & FEDERAL EXPRESS

Mr. Chester A. Derk, Jr., AIE, HIA
Market Conduct Division Chief
Market Conduct Division
Pennsylvania Insurance Department
1227 Strawberry Square
Harrisburg, PA 17120

Re: Chicago Title Insurance Company (the “Company”) Response to the
Pennsylvania Insurance Department’s (the “Department”) Market Conduct
Examination Report dated September 23, 2009 (the “Report”)

Examination Warrant No. 07-M19-006

Dear Mr. Derk:

Thank you for the opportunity to respond to the Department’s Report of Examination
dated September 23, 2009. This written submission and rebuttal (the “Reply Letter”) responds to
each of the findings of the Department as well as to the recommendations for corrective
measures in the order in which they are outlined in the Report. Section I of the Reply Letter sets
forth the Company’s legal responses to the Department’s conclusions that technical and
substantive violations of the law occurred. Section II of the Reply Letter sets forth our reply to
the Department’s recommendations. The Department will note in Section II that, between the
issuance of the Report and the drafting of this Reply, the Company instituted a number of the
Department’s recommendations for corrective measures. Specifically, for example, the
Company has already assured that the substantial majority of overcharges noted in the Rating
Section of the Report have been made to Pennsylvania consumers. Please note, however, that
while the Company cooperated with the Department in its information gathering effort, such
cooperation should not be deemed an express or implied concession that it is responsible or
liable for any acts or omissions outside the contractual agency agreement it has with its agents.
In addition, the fact that the Company compelled its agents to issue refunds of the overcharges
noted in the Rating Section of the Report is not intended as an admission to the Department’s
conclusion that violations of the Pennsylvania Unfair Insurance Practices Act (the “PA UIPA”)
were committed. The Company continues to maintain its position that a great majority of the
violations contained in the Report are patently inconsistent with Pennsylvania law.
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I VIOLATIONS

A. Introduction

We respectfully disagree with the Department’s imposition of violations against the
Company. Most states, including Pennsylvania, permit title insurers to issue policies in several
different ways. An insurer can issue a policy directly through its employees, create a wholly
owned subsidiary that, when qualified as an agency under Pennsylvania law, can issue policies as
an agent of the insurer, and issue policies through independent non-affiliated agents (including
lawyer agents) or agencies (including law firms).! Because title agents do more than merely
issue policies and endorsements, the title industry in general and the Company specifically, have
developed a strictly defined relationship so that the agent can conduct non-title insurance
business separate from the agent’s contractual obligations to the insurer.

The Company, through agency agreements, appoints and establishes the duties and
obligations of its title agents.”  Title agents are appointed as limited agents for the sole purpose
of issuing title policies in the name of the Company. The role of the agent is for policy issuance
and is not inclusive of the duties of a settlement or closing officer. The activities of a closing or
settlement officer are outside the scope of the Company’s relationship with its agents. No part of
the Pennsylvania Insurance Code (the “Insurance Code”) or the Pennsylvania Rate Manual (the
“Rate Manual™), obligates the title insurer to supervise any part or the totality of the settlement
process. The Company does not receive any of the monies an agent collects for such charges as
Document Preparation Charges, Recording Fees, Overnight Delivery Charges, Wire Fees or any
of the fees contemplated by Section 2 of the Rate Manual. In each transaction, the Company
only receives its share of the title insurance premium per the issuing agency agreement. By
contract, an agent’s ability to bind the Company is limited. To the extent an agent performs
functions unrelated to the issuance of a policy, for example the issuance of closing protection
letters, such is a transaction for which liability upon the Company cannot be imposed. If the
liability for conduct at closing was as broad as the Department contends, we would respectfully
suggest that there would be no need for closing protection letters. In the vast majority of title
insurance transactions, the insurer has no knowledge of the underlying transaction until after it
has been completed and the policy issuing agents remit the underwriter’s portion of the title
insurance premium to the underwriter.

One other thread woven through the Department’s conclusions is that the Company is not
only responsible for the agent’s violations set forth in the report but is further responsible to
assure the agent’s future compliance with Pennsylvania’s insurance laws and regulations for

! It is understood without extensive discussion that the Company and the Department understand the

application of the producer licensing laws for agents and agencies and that it is not necessary, in the context of this
letter, to discuss producer licensing except where germane to a particular violation related to producer licensing.

2 The term agent, agents, agency and agencies shall be used interchangeably depending on context but shall,
unless otherwise clearly indicated, be synonymous.
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settlement and post settlement closing practices. Under Pennsylvania’s producer licensing law,
agents are directly responsible for compliance with such laws and regulations and the Company
has no legal authority to stand in the shoes of the Department for purposes of regulatory
enforcement. Simply stated, the Company maintains that it is not a regulatory enforcement
agency and therefore, not responsible for ensuring to the Department that its title agents are at all
times compliant with the Insurance Code or the Rate Manual.

B. Specific Areas of Violations
1. Ratings
A. 1 Violation as a result of the Company not obtaining a valid waiver in

violation of the 40 P.S. § 1171.4

The PA UIPA is violated when a person engages “in any trade practice which is defined
or determined to be an unfair method of competition or an unfair or deceptive act or practice in
the business of insurance.” 40 P.S. § 1171.4. Section 1171.5 of the PA UIPA defines what
constitutes an unfair or deceptive act or practice and lists fourteen specific categories determined
to be violations of the act. Settlement errors by title agents are not listed under Section 1171.5.
To date, the Department has not issued an opinion, bulletin, or rule providing notice to the title
industry that settlement errors may be categorized as an “unfair or deceptive act or practice” or
rise to the level of a PA UIPA violation. The Company maintains the position that the PA UIPA
is not relevant or applicable to any of the violations contained in the Report.

A corollary is that the PA UIPA is not applicable to title insurance companies that have a
written contract with agents limiting the agent’s authority to the issuance of title insurance
policies. Under circumstances where the agent is not the insurer’s agent for purposes of
settlement, the insurer cannot be liable for a violation of the PA UIPA even if it were found that
the PA UIPA was applicable to title insurance. In addition, the violations asserted to arise under
the PA UIPA do not rise to a level sufficient to constitute a pattern and practice violation of the
PA UIPA. Therefore, we disagree with the Department’s conclusion that an agent’s failure to
obtain a waiver constitutes a violation by the agent’s underwriter under the PA UIPA.

B. 22 Violations as a result of the Company not producing
documentation in order to determine compliance in violation of 40
P.S. § 910-27 and 323.3(a).

Based on Pennsylvania law, the Company contends that it bears no responsibility for
maintaining and accessing the records of its agents except as may be required under the issuing
agency agreement. No duty exists under the Insurance Code and the administrative regulations
promulgated thereunder for a title insurer to retain settlement records. See 40 P.S. § 910 et seq.
seq. Only one provision requires either the insurer or the insurer’s agent or attorney to retain an
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abstract of title on file. Section 910-7 states “the abstract of title or the report of the examination
thereof shall be in writing and shall be kept on file by the title insurance company or its agents or
approved attorney for a period of not less than twenty years.” 40 P.S. 910-7. The Company is
and has been compliant with this provision.

Pennsylvania law also supports the Company’s position that it has limited responsibility
for the acts and/or records of its agents. Pennsylvania law places the burden of retaining
additional records upon the agent, not the title insurer. Section 910-27 of the Insurance Code
states that “every agent of a title insurance company shall keep his, her, or its books, records,
accounts, and vouchers pertaining to the business of title insurance, in such a manner that the
[Clommissioner ... may readily ascertain ... whether or not the agent has complied with all of
the applicable provisions of this act.” 40 P.S. § 910-27. No such equivalent, corresponding duty
or obligation is imposed upon the title insurer. Moreover, agents are compelled to “keep
separate records of business written for each title insurer.” 40 P.S. § 910-26.1.°> Section 910-
26.1 instructs that “the title insurer shall have access and a right to copy all files, accounts and
records related to its business in a form acceptable to the title insurer, and the Insurance
Commissioner, shall have access to all files, books, bank accounts and records of the title
insurance agent in a form usable to the Insurance Commissioner.” 40 P.S. § 910-26.1(6).
Pennsylvania law does not place the burden of retention of records upon the title insurer. Rather,
it gives the Insurance Commissioner commanding and superior rights to obtain access to records.

In addition, while Sections 2 and 3 of the Rate Manual identify what items may or may
not be included in the premium, neither the Rate Manual nor the Department has provided
guidance on what records are necessary to establish compliance. Most property sales and
mortgage loans take thirty to sixty days from contract to settlement. That time does not include
the necessary follow up actions that include bring down searches, document recordation, title
policy issuance and account reconciliation. During that time, an agent will communicate with
parties, lender’s representatives, public officials, etc. Information that will be used on the
settlement sheet will, in many cases, be provided orally. While the Company’s new parent has
an established audit process to assure the integrity of the agent’s financial records under the
agency agreement, that oversight is focused on matters arising out of the agency agreement
between the agent and the Company. In most settlements, there are additional documents to
support the charges that appear on the HUD-1 but without any prior guidance from the
Department an agent is not on notice that government receipts, individual bills of lading,
itemized wire fee invoices, etc. are required in order to comply with Section 2 or 3 of the Rate
Manual.

The agent’s ability to meet the level of documentary compliance suggested by the
violations is complicated by settlement procedures that are dictated by the lender which, in some
cases, work at cross purposes to the Rate Manual. For example, many lenders will only wire

3 It is not unusual for title agents to write for more than one title insurer and be obligated to different insurers

under separate agency agreements.
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funds and banks usually impose wire fees for credit and debit without providing any
documentation other than a consolidated end of month charge on a statement or invoice. The
same is true for overnight services that require an agent to establish a monthly billing account
that may have end of month adjustments based on weight, distance or volume. . In both cases
there is usually no individual transactional invoice or receipt that identifies the cost or value of
the service.

More importantly, document preparation charges, wire and delivery fees, recording
charges, and other settlement costs are exclusive of the insurer’s agreement to issue a title policy
upon the completion of settlement and the final recordation of documents necessary to transfer
title and/or impose a lien on the property. Such fees are imposed outside the confines of the
issuing agency agreement between the title insurer and the title agent. Such fees are neither
submitted to the insurer for advance approval nor are they part of the remittance report provided
to the insurer by the agent pursuant to the agency agreement.

Additionally, the Company submits that if the Department decides to consider such
failures of record keeping as violations (an argument the Company disputes), the amounts listed
would not necessarily accurately represent the amount of any violation. The agent’s failure to
provide responsive documentation is not the same as a substantive violation of any of these
categories.

Based upon the above described facts related to the relationship between underwriters
and agents and a review of all pertinent Pennsylvania law, we can find no support for the
Department’s position that the Company is responsible for the acts of its agents at settlement or
that it has a duty to maintain agent records.

C. 11 Violations as a result of the Company’s failure to provide
documentation to support charges on the HUD settlement sheet in
violation of 40 P.S. § 910-27.

Section 2.1 of the Rate Manual does not require that any documentation be retained or
provided. It does not require proof of actual costs. Section 2.1 only provides information as to
what is and is not included within the basic title policy premium. It is silent with regard to the
violation being cited by the Department. Further, the Company has no way to determine prior to
receiving a violation from the Department what constitutes an “overcharge” when there is no
written standard to follow. Finally, the Department has also included on its list of “overcharges”
both attorneys’ fees and certain bank fees which are exclusive of settlement charges and not
subject to the Rate Manual. The Company respectfully objects to the implication that these fees
are within the regulation or supervision of underwriters, agents, or the Department. There is no
authority to suggest that the Department may determine at what point attorneys’ fees constitute
“overcharges” and then cite the underwriter for violating the Rate Manual. The concept of title
insurance issuance is a five (5) party relationship: title insurer/underwriter; lender;
agent/settlement officer; borrower/policy holder; and attorney. No title insurer can interfere with
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an attorney/client relationship and/or lender/borrower contract to which the insurer and agent is

not a party.

Even assuming that there are valid grounds for the Department’s position (which the
Company strongly contests), the Company restates its position that without prior guidance in the
form of regulations, bulletins or circular letters, there is nothing in the Rate Manual or
Pennsylvania law that defines the documents or record keeping requirements to determine
compliance. Historically, it has been minimally sufficient for the purposes of record keeping if
the amounts listed on the HUD-1 are consistent with the settlement officer’s ledger and cancelled
checks. In most instances, there are additional documents to support the charges that appear on
the HUD-1 but without any prior guidance from the Department no agent/settlement officer is on
notice to produce the kind of documentation the Department now demands.

D. 21 Violations as the result of the Company not filing with the
Department quarterly, additional charges in especially difficult title
matters, special fees for affirmative risks coverages and policies issued
in excess of the filed rate of $30,000,000 as required in violation of 40
P.S. §910-37(a)

The Company contends that rates were filed and approved for amounts of insurance up to
$30,000,000. The title industry believes that the Rate Manual is controlling for those policies.
The Rate Manual is silent and does not address rates for transactions in excess of $30,000,000.
Therefore, the industry believes and operates under the assumption that rates for insurance over
$30,000,000 in liability are negotiable as are the costs and fees for settlement that are charged by
the settlement officer. '

To the extent that other title underwriters provide lists to the Department of all
transactions in an amount over $30 million, the Company cannot discern whether or if the
Insurance Code or the Rate Manual require this practice. Unless there is a clear requirement to
provide this information, we respectfully contend that the Company cannot be cited for failing to
comply with a voluntary practice of a minority of underwriters. Assuming, however, this is the
practice that the Department requires, the Company would ask that the Department request a
change to the Rate Manual from the Rating Bureau or clarify the same in the form of an industry-
wide bulletin. In that way there would be no question of the Department’s requirements and the
Company and other insurers would have the necessary guidance for compliance purposes.
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E. 82 Violations as a result of the Company making inappropriate
charges on the HUD settlement sheet in violation of 40 P.S. § 910-
37(h).

Please see the Company’s rebuttal in sub-paragraph (c) set forth above.

F. 63 Violations as a result of charging excess settlement and/or closing
fees and not properly disclosing information on the HUD-1 settlement
sheets in violation of the Pa UIPA.

The Report contains violations for overcharges of fees related to after hours or out-of-
office settlement/closing costs. The Company draws the Department’s attention to a bulletin it
issued dated September 15, 1999. See Exhibit A. The bulletin clearly instructs and advises that
the Department will not regulate or oversee the amount a customer is charged for an out-of-
office or after hours closing. The Notice states in pertinent part:

As you know, the Pennsylvania Insurance Department (“Insurance Department”)
has approved a revised Rating Manual with an effective date of October 1, 1999.
Manual Rule 2.3(b), relating to out-of-office closings, has been deleted from the
new Rating Manual. Accordingly, member companies and their agents will no
longer be reporting special charges for out-of-office closings or closings that take
place beyond normal office hours. Further, the Insurance Department will not
be regulating the amount that is charged a customer for this special service.
[Emphasis Added]

No Pennsylvania law, administrative rule, or the Rate Manual indicates that the fee
charged for settlement/closing, if after hours or out-of-office, must be based on actual costs or
that it must meet any other threshold. Nor does the Insurance Code or Rate Manual require that
the consumer be given an option for an in-office closing. It simply requires that the borrower be
informed of the extra charge for an out-of-office or after hours closing. If a borrower does not
wish to pay the charge for an out-of-office closing, they may choose to attend a closing in the
office or go to someone else who may charge a different amount for an out-of-office closing. In
the event, however, that a borrower wishes to incur these charges for the convenience of
attending a closing after hours or at a different location, then the option is available. It should
also be noted that there are instances where the lender may require that a settlement be conducted
at a specified location irrespective of the borrower’s wishes and that charges (for settlement,
document preparation, wire fees, delivery fees, etc.) imposed by a lender as part of the loan
commitment and agreement are not governed by the Rate Manual since the lender is not a
licensee of the Department.

The Company recognizes that the Department has expressed concern about the
uniformity of certain charges such as settlement fees, wire fees, electronic document fees,
delivery fees, etc. Because Pennsylvania is a rating bureau state, the Company is not at liberty to
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assume the manner in which the Department will enforce the laws and regulations applicable to
settlement. The Company, like other insurers and agents, looks to the Department for
regulations, bulletins, circular letters and other directives for guidance. To the extent the
Department was and is concerned with uniform settlement practices and where that concern is
not addressed in the Rate Manual, best practice suggests the use of regulations, bulletins, circular
letters and the like as a method of providing such notice to Departmental licensees. In that vein,
the 1999 bulletin regarding settlement costs and advance notice provided an opportunity to
provide uniform guidance upon which the licensees could rely and it avoided uncertain
interpretations by members of the Rating Bureau. As a corollary, it would be unseemly for a
Rating Bureau member to act inconsistently with the Rate Manual or to impose different or
onerous obligations upon its agents that deviate from the Rate Manual or the Rating Bureau.

G. 8 Violations as a result of the Company not providing HUD-1
settlement sheets in violation of the Pa UIPA and 40 P.S. § 323.3(a).

As stated above, we disagree with the Department’s conclusion that violations under PA
UIPA were committed by the Company. The Company restates the position that without prior
guidance in the form of regulations, bulletins or circular letters, there is nothing in the Rate
Manual or Pennsylvania law that defines the documents or record keeping requirements to
determine compliance. The Company respectfully suggests that the Department issue rules or
bulletins to guide agents on what constitutes proper documentation to retain prior to issuing
violations for failing to maintain certain records. The agents have no guidance from the
Department outlining what documents must be retained to comply with the Department’s record
keeping requirements and the Insurance Code is vague on this issue. If the original policy
contains an endorsement approved by the Department and the agency’s HUD-1 settlement sheet
and financial records show that the endorsement was issued, then it should be understandable
that the agents would determine endorsement copies are not necessary for the agent’s file in
order to comply with Pennsylvania law. By statute, the title insurer is obligated to retain only the
abstract of title or report of examination.

2. Licensing

A. 3 Violations as a result of the Company’s failure to obtain a written
contract with its agent in violation of 40 P.S. §910-24.1.

B. 4 Violations as a result of the Company’s failure to certify a list of its
appointed agents in violation of 40 P.S. § 910-25.

C. 7 Violations as a result of the Company failing to require agents to
render accounts and remit all funds and policies on a specified basis
in violation of 40 P.S. §§ 910-24.2 and 910.26.16(4).
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The Company does not contest these violations.

II. THE DEPARTMENT’S RECOMMENDATIONS AND THE COMPANY’S
RESPONSES

1. The Company must review the Unfair Insurance Practices Act specifically 40
P.S. §1171.4 and the Department’s regulations at 31 Pa. Code §126.1 with its
agents to ensure that the owner-mortgagor is advised in writing of the right
to obtain title insurance in his own favor. This is to ensure that violations
noted in the Report do not occur in the future.

The obligations of a settlement or closing officer to provide notices relating to consumer
rights at or before a settlement are a settlement function. Under its existing agency agreements
in Pennsylvania, the Company’s agents are appointed solely for the purpose of issuing title
insurance and expressly not for the purposes of conducting settlement on behalf of the Company.
The Company agrees, in accordance with our agency agreements, to provide each agent with an
updated bulletin which discusses the agent’s obligation to provide notices and obtain waivers or
acknowledgements of receipt that relate to notices and waivers of purchasers to have an owners
policy of title insurance.

2. The Company must reinforce internal controls to ensure that all records and
documents are maintained in accordance with the Insurance Department Act
and the Insurance Company Law so that violations noted in the Report do
not occur in the future. ‘

To the extent that Pennsylvania insurance law requires a producer to maintain records,
the Company fully intends to comply with such records retention provisions. The Company
agrees, in accordance with our agency agreements, to provide each agent with an updated
bulletin which outlines and describes Pennsylvania insurance record retention requirements. The
Company does not believe, however, that Pennsylvania insurance law requires it to undertake the
responsibility of a regulatory governmental body by ensuring that each title agent maintains all
records and documents in accordance with state insurance law. As shown above, no duty exists
under the Insurance Code and the administrative regulations promulgated thereunder for a title
insurer to retain settlement records and Pennsylvania law places the burden of retaining
additional records upon the agent, not the title insurer. As such, the Company will comply with
its own underwriter retention requirements and provide guidance to its title agents but will not
agree to undertake responsibilities outside or beyond its requirements under Pennsylvania
insurance law or to assume the duties of the Department in this regard.
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3. The Company must review the Insurance Company Law at 40 P.S. § 910-
37(h) and must take appropriate measures to ensure the rating violations
listed in the Report do not occur in the future. The overcharges noted in the
Rating Section of this Report must be refunded to the insureds and proof of
such refund must be provided to the Department within 30 days of the
Report issue date.

The overcharges by the agents noted in the Report were refunded to the insureds by the
respective overcharging title agent. The Company, in an effort to facilitate resolution of these
matters, oversaw and monitored the title agents’ responses to the Department’s request for the
issuance of refunds. The fact, however, that the Company acted as a liaison between the
Department and the agents to assist in the timely issuance of the refunds is not intended in any
way to undermine the position that the Company is not responsible for the actions of an agent
acting as a settlement officer. No admission, responsibility, or liability on the part of the
Company is intended by its efforts to assure the agents made appropriate refunds to their clients.

4. The Company must make quarterly filings with the Department for
additional charges in especially difficult title matters, special fees for
affirmative risk coverages and policies issued in excess of the filed rate as
required. This is to ensure that violations noted under 40 P.S. § 910-37(a) do
not occur in the future.

The Company concedes to the Department’s conclusion that proper timely quarterly
reports of additional work charges were not filed in especially difficult title matters and special
fees for affirmative risks coverages as required. The Company was not aware of this legal
obligation. - The Company is working to address how it can comply with the Department’s
expectation that quarterly reports be filed and intends to develop a plan for ensuring compliance
to the extent that the underwriter is responsible under the insurance laws of Pennsylvania and in
accordance with our agency agreements. Specifically, the Company intends to provide bulletins
to its title agents on a going-forward basis to make each agent aware and provide guidance of its
obligations under the insurance laws of Pennsylvania in accordance with our agency agreements.

5. The Company must implement procedures with its agents to ensure that each
agent provides the customer, in advance of the day of closing, a written
notice that an additional expense may be incurred when scheduling a closing
out-of-office or after-hours. This is to ensure that violations of the Unfair
Insurance Practices Act at 40 P.S. §1171.4 noted in the report do not occur in
the future.

The Company agrees that it will provide bulletins to make each agent aware of its
obligations under the insurance laws of Pennsylvania and provide guidance to the agents in
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accordance with its agency agreements. The Company does not concede that the agents’ failure
to provide written notice of additional expenses when scheduling a closing out-of-office or after
hours resulted in violations of the PA UIPA. Again, as shown on Exhibit.A, the Department
issued a bulletin in September of 1999 which clearly instructs and advises the title insurance
industry that the Department will not regulate or oversee the amount a customer is charged for an
out-of-office or after hours closing. Without further guidance on the issue, the Company relies
on the bulletin for proper instruction. As the Department has not established a violation of the
Pennsylvania insurance laws, the Company cannot concede to violations of the PA UIPA.

6. The Company must implement procedures to ensure that the violations of
the PA UIPA, regarding the proper disclosure of information on the HUD-1
settlement sheet noted in the Report do not occur in the future.

The Company agrees that it will provide bulletins to make each agent aware of its
obligations under the insurance laws of Pennsylvania and provide guidance to the agents in
accordance with its agency agreements. The Company does not concede that the examination of
the HUD-1 settlements sheets establish any violations of the PA UIPA.

7. The Company must reinforce internal controls to ensure that all records and
documents are maintained in accordance with the Insurance Department Act
and the Unfair Insurance Practices Act so that violations noted in the Report
do not occur in the future.

This recommendation appears to duplicate Recommendation 2. The Company
incorporates its answer to Recommendation 2.

8. The Company must ensure all agents have a written contract with the
Company as required by the Insurance Company Law at 40 P.S. §910-24.1
prior to accepting business from an agent.

The Company will take steps to ensure that all agents have a written contract with the
Company. Where the contract is with an agency, the agency principals have their own
obligations to inform both the company and the Department when personnel changes are made in
the agency and it is not incumbent on the Company to enforce compliance with the Producer
Licensing Law.

9. The Company must ensure that all agents are properly appointed as
required by the Insurance Company Law at 40 P.S. §910-25 prior to
accepting business from an agent.
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The Company will take steps to ensure that all agents are properly appointed prior to
accepting business from them. However, where the contract is with an agency, the agency
principals have their own obligations to inform both the company and the Department when
personnel changes are made in the agency and obtain the appropriate licensure and appointment
and it is not incumbent on the Company to enforce compliance with the Producer Licensing Law.

10. The Company must review the Insurance Company Law at 40 P.S. §§910-
24.2 and 910.-26.1(4) to ensure all agents assume financial responsibility and
remit all funds and policies on a specified basis.

The Company will take steps to ensure that all agents assume financial responsibility for
their actions and remit all funds and policies on a specified basis. However, agents and or
agencies have their own obligations under the law and their agency agreements to be financially
responsible and to regularly remit funds and polices to the Company. Although the Company
can enforce compliance with its agency agreement, it is not incumbent on the Company to
enforce compliance with the Producer Licensing Law.

ni. CONCLUSION

 The Department’s Report references and suggests a reduced number of violations. The
final number and substance of the violations did not appear to be clarified in the Department’s
Report. Therefore, without the benefit of such clarity as to the numerosity of the violations, the
substance of the reply is made more difficult and less precise.

This Reply Letter and Exhibit constitute the Company’s response to the Department’s
Report dated September 23, 2009. The Company extends its gratitude to the Department’s staff
for its cooperation. The Company stands ready to answer any questions that the Department may
have with respect to this Reply Letter.

Respectfully sub tt;d,»
Loz

Michael J. Rich
Vice President and Regulatory
Counsel

Enclosures
cet Lauren P. McKenna, Esquire
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STRAWBEKRRY SQUARE
HARRISBURG. PA. 17120

September 15, 1999

EXECUTIVE QFFICES

IMPORTANT NOTICE

TO: ALL MEMBERS OF THE TITLE RATING
BUREAU OF PENNSYEVANIA =~

7

Gl [ Mo
FROM: Gregory S. Marting?. %, . F /i P

; - / I. % ‘;I.
Deputy Insurancq/Coi’ﬁmissitﬁ‘f/er

SUBJECT: Title [nsurapce ﬁat@ﬁg Burcau Of Pennsylvania
Revisced Rating Manual of October 1, 1999

As you know. the Pennsylvania Insurance  Depariment "Tnsurance
Department™) has approved a revised Rating Manual with an effective date of October 1. 1999,
Manual Rule 2.3(b\. relating 10 out-of-office closings. has been deleted from the new Rating
Manual. Accordingly. member companies and their agents will no longer be reporting special
charges tor out-of-office closings or closings that take place bevond normal office hours.
Further, the Insurance Department will not be regulating the amount that is charged a customer
for this speeial service.

[t is the [nsurance Department's position that consumers must be given natice in
advance of the day of closing of the additionat expense that may be incurred by scheduling a
closing at the convenience of the consumer. Therefore. your company and your agents will be
required 1o demanstrate that they have given advance written notice to gvery applicant for title
insurance of the opportunity to save maney by arranging a settiement in the office of the agent
_or underwriter during regular business hours. Adtached you will find a sample notice which the
Insurance Department finds acceptable.

This notice can be sent to the applicant, which may be-the fawyer, real estate broker or
fender for the title insurance policyholder. In this case. your company or agent must advise the
applicant that the notice should be forwarded by the applicant to the consumer.

This notice should be given in every case where a title insurance company or agent
expects to impose an additional charge for out-of-office or after-hours closings. This directive
from the Insurance Department should not be considered as the Department’s approval or tacit
encouragement of the imposition of such an additional charge. Many agents and underwriters
do nat impose a charge for this service. and this pro-consumer practice i$ appropriate.

Attachment




